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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

)
Blaintiff,
€ivil Action Ne. 15,952

Defendant.

ORDER
. Upon the oral motion of defendant's counsel made during the
i course of oral hearing on March 11, 1966 and on the basis of the written
motion filed March 22, 1966 to amend his answer so as to raise the defense
i of absolute privilege, it is by the Court this day of Msrch, 1966,
| ORDERED that the motion for leave to amend be and the same is
4 hereby granted and that the defendant may amend his answer in the manmer

and form set forth im his written motion so to do.

Chief Judge Rozel C. Thomsen

CERTIFICATE OF SERVICE
A copy of the foregoing proposed ORDER was mailed, postage pre-
paid, this _é(_‘i_ day of Maxch, 1966, to Ernest C. Raskauskas, Esquire,
1418 Ray Road, Hyattsville, Maryland, e#d Robert J. Stanford, Esquire,
10401 Grosvenor Place, Rockville, Maryland, Attorneys for Plaintiff.

W PAUL R commoLLY
Paul R. Connolly
5411 Albemarle Street

Wegtmoreland Hills
Washington, D. C. OL-2-5851

Attorney for Defendant
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HOGAN & HARTSON
815 CONNECTICUT AVENUE
WASHINGTON, D. C. 20006
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIE HEINE,
| Plaintiff,

Civil Action No. 15,952

JURI RAUS,

<
.
(P L "

Defendant.

MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OP MOTION TO AMEND ANSWER

Rule 13a provides that leave to amend shall be "freely given
'when justice so requires.”

For reasons clearly beyond the control of the defendant, as
detailed in the testimomy of E. Barrett Prettyman, Jr., Esquire, given
in this Court before Honorable Rozel €. Thomsen on March 11, 1966, the
defendant wag earlier precluded from raising this defense which, based
upon the affidavit of Richard Helms, Deputy Director of the Central
Intelligence Agency, is clearly not frivolous or interposed for delay.

At the hearing before Chief Judge Thomsen on March 11, 1966,
the defendant's counsel clearly understood that leave to amend would be

granted.

W\ PAUL R. SORHSLLY
¥

Paul R. Connolly

5411 Albemarle Street
Westmoreland Hills

Waghington 16, D, C. OL 2-3831

B
E. Barrett Prettyman, Jr.
3708 Bradley Lane
Of Counsel: ’ Chevy Chase 15, Maryland OL 6-7289

Hogan & Hartson Attorneys for Defendant
813 Connecticut Avenue
Washington, D. C. 20006
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CERTIFICATE OF SERVICE
i Copies of the foregoing MOTION TO AMEND ANSWER and MEMORANDUM
| OF POINTS AND AUTHORTTIES IN SUPPORT OF MOTION TO AMEND ANSWER vere mailed,

postage prepald, this 21st day of March, 1966, to Ermest C. Raskauskas,

E
,; Bsquire, 1416 Ray Road, Hyattsville, Maryland, and Robert J. Stanford,
H

| Esquire, 10401 Grosvemor Place, Rockville, Maryland, Attorneys for

1 Plaintiff.

; | W\ PAUE R CONRGLLY

’ Paul R. Comnolly
A 5411 Albemarle Street
g Westworeland Hills
Washington 16, D. C. OL 2-5851

HOGAN & HARTSON
815 CONNECTICUT AVENUE

WASHINGTON, D. C. 20006
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: IN THE UNITED STATES DISTRICT COURT
g FOR THE DISTRICT OF MARYLAND

EERIK HEINE,

Plaintiff,

v. Civil Action No. 15,952

JURT RAUS,

L S A e

Defendant.

ICN TO AMEND ANSWER

Comes now the defendant, by his attorneys, and moves the Court,
pursuant to Rule i5 of the Pederal Lules of Civil Procedure, for leave
to amend his answer so as to add a ninth defenge in the manner and form

as follows:

On those occasions specified in paragraphs 5, 6 and 7
of the complaint, the defendant was in possession of infor-
wmation furnished to him by the Central Intelligence Agency,
{ and when he spoke concerning the plaintiff on such occasions
he was acting within the scope and course of his employment
by the Agency on behalf of the United States. Accordingly,
g the gtatements made by him on such occasions were absolutely

privileged.

As reason for this motion to amend, the defendant says that he

was prevented from raising this defense in his original answer by resson

of the nature of his employment and instructions to his counsel as detailed

HOGAN & HARTSON
815 CONNECTICUT AVENUE
WASHINGTON, D. C, 20006
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

.EERIK HEINE
vS. . Civil No. 15952

JURI RAUS

- Friday, March 11, 1966

TRANSCRIPT OF PROCEEDINGS

FRANCIS T. OWENS
Official Reporter

514 Post Office-Building
BALTIMORE 2, MARYLAND

SAratoga 7-7126
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in the oral testimony of 8. Barvett Prettyman, Jr., Esquire, given at the
" adjourned hearing upon defendant's motion for summery judgment held om

 March 11, 1966.

VA PAUL B STGLLY

Paul R. Connolly

5411 Albemarle Street, B. W.
Westmoreland Hills

Washington 16, D, C. OL 2-3851

p\
E. Barrett Prettyman, Jr.

3708 Bradley Lane
Chevy Chase 15, Maryland OL 6-7289

Attorneys for Defendant
' Of Counsel:
" Hogan & Hartson

© 815 Conmmecticut Avenue
. Washington, D. C. 20006

-2-

HOGAN & HARTSON
815 CONNECTICUT AVENUE
WASHINGTON, D. C. 200086
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Witness Dircet Cross

. E. Borrett Prettymem, Jr, o8 73
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! 131 THE UNITED STATES UISTRICT COURT
) FOR 15 DICTRICT OF MARYIAND
3
‘ 4 LIRS T R e 3 s

DERIL HoILE :
5 H
G 2 :
’ V8. : Civil Ho. 15952
. :
< . :

JURI DAUL :
9 :
1 Baltimore, Meryland
1 Fridey, Merch 11, 19606
12

. . M above~entitled motter came on Lo

s heoring before His Honor, Roszel €. Thomsen, Chief Judge.
14
15
16 HEPELRANCES
)
. Por the Fleintifi:
{
18 Mr., Ernest ©. RASRKAULKAS
' PR, ROBERT J. STAUFCHY
1 vor the leiendsal:
20 PR, PAUL R, CONNOLLY
91 Mhe L. BARABRTT PRETTVMAN, JR.
23
24
25
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~ EROCEEDINIGS

MR. COMNCLLY: Uow, I believe Your Homor ie
familier with the file.

As Your Homor kmows, this is am action for
damages for defemetion, the defamation being three alleged
slanders. ‘They are set forth im Pavegrapn 5 of the
compleint, in which it is said that the defendant Jurl Raus
spoke at & specisl meeting of the Board of the Legion of
BRstonian Liberation im New Work City, end it was said SY
the pilaintift chat he 1s 3 coumunist, that he is 2 kGP
agent, ond 1 think the gentlemen at the opposite table
and myself would sgree that the LGB ic a uew designation
by the commmists fovr the Soviet Lecrst Service, which
uged to be knowa ac the WKKVD.

p

in effect I agres with what wae said taat

thig stetement indeed charges the pleintiff with being a
Sovict secret agent.
in Paragrevihh ¢ it is said that om July &,
\-—-—.
1964 im Pecadens, Meryiand, the defenden: repeated these
totements Lo & man by the nems of Augusi Huklane, and

8

that on September &th, Parsgraph /7, the same thought was

repeated azain, @ rather frequent incident, im the City
of Baltimore.

The defendont f£filed an ensvar in which he
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admics thet ne spoke these words, or the substance of those
words, and hc also admits ¢hat at the time he spoke he wss
in possession of rospouslble information received by hiw
from an official agency of the Unlted Flatec Government.
THE COURT: Where is thet? Tast is at the
top of page 2, is it?
MR. CONNOLIY: That is correct, Your Honor.

THE COURT: That he sald he wse in possession

THE COURY:  And then ke slleges in the chird
defense that the evidence is that he hed the Informaiion
from cthe ofificial agency of the govermueni were LIUC.

MA. COMROLLY:  That is vigat.

FIN CUURT:  That is whst he slleges in the
thirzd defence.

MR, COWNGILY:  And the fourth defense Lhetl
they wore aade on @ privilegad occasion, and tae fifih
defense that the pleinmeiff's actlon is contrary oo che
interest sad pubiic prlicy of the Uaited Slates.

S ceventh defense, that he was privileged
as the plziatiff said ke did in that he was ecting as &n
epprorrisie ofificey of the Estonian liberstion movewent.
he
Ve fird sleo/is not a citizen of the United

States. That of course appeers in the complaint itselfl.
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Now, I Laimlc I heve o say, s Your Honor

1 observed in the colloquy we had off the record ot the

= recese, te refrash Your Homor'c recollection, that one

31 gust approach this case with ¢ wonder end perhaps wita en
‘ 4 attimude. If indeed the plainti®f is en iomocent law-

p abiding eitizen, & dedicated fighter for his homeland, if

0 he 13 @ pevson wie hoo all hie life oppoced the Swiet

! commeniet conquest of his homeland and hes fought foviet

| principles end sowething hes been sgid of him to damsge

! his veputation, it is indeed a monstrovs thing thai has

10 happened to him.

H on che nther hend, if this men posing as &

12 frecdon fighter, posinsg as on Estonlan pertisan agsinst
‘ 13 soviet vule in his hemelend, if he bas in Jact been a

14| soviet agent, then what hes heppened to bnic is wo wore taen

1 sny imevican I thlak would believe was his Juet desserts.

16 The difficwity im approaching such & case

1 ic thai at the cutset we do not know walch s true, and if

19 we could try the fscus of whether it Ls true or noi, perieps

v that perticular issue would be satisfied; but the law and

20 the tupreme Court Atsels bas astablished a cleare-cut

21 arinciple that provents inguiry, im two cases Bewr ¥S,
. > Macteo, 360 ¥1.5. 564; snd Howard vs. Lyons, 360 U.b. 393,

> both decided on the swme day im 1932,

4 The Suprens Cowrt held thel thwe goctrine of

25
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bsolute privilege, wiich everyone had earlier conceded
applied to judicial end legisiative proceedings, and nad
applied to at least senior officers ia the executive
branc: of the service, opplied elso to lesser government
euployees, as long as ihey were scting in, withls whai tae

Supreme Court fell were vhe outer perimetev of their

duty .
Now, la deciding those cases the Supreme
Court sliuded and gqueted with respect tae cpinion of

Judge Leamed Hand in fvegoire vs. Biddle, 177 F. 24 579,

o case in 12472, in which he siaces:
“it does indeed go without saying that an

officlal, wio s In fact gulliy of using als powers
Lo veni his spicen upen others, or {or any otiaer
pevsonal motive not cemmected with the public good,
cuculd aot escape llsbility for the iajuries he may
o0 cauvse; amé@.iﬁ it were possible lm practice to
contine such complalnis to the suilliy, it would be
monsivous to deny veciwvery. The justificetion for
doing so is thet it 1s inpossible to kanow whether
the claim is well-founded until the cese hos been
tried; aad thoi o submlt all officials, the inaccent
as well as the guilty, to the burden of 2 trisl and
o the inevitable damger of its cutccue, would

dampen the ardor of all but the most resolute, or
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the most irvespoansible, in the unflinching discharge
their duties. Again end agein the public interestc
calls for action which may turn oui to be founded
upon & mistake, im the face of winich an official may
iater {ind himself hard put tc it to satisfy a jury
of bies good falth. There must indeed be means of
punishing public cfficers wno have been truant to
their duties; but that is quite snother matter from
expoeing such as have been honestly mistaken to suit
by anyone wio has cuffered from theilr errors. As
is so often the case, the answer wast be found in a
belance betwesn the evils inevitably im either
alternative. In this instance it hes been chought
in the erd betier to leave unvedressed the wroags
done by dishonest officers then to subject those
wio try to do their duity to the comstant dread of
retaliation.”

THE COURI: Well, I do not have any doudbt

et all about that proposition.

MR . CONMEOILLY: And sp onc may approach this

5"
et
o

i
ga
£y
2]

i

cace with ¢ assumption, that indeed there may
have been 2 wman wnose name was Lerik Heine who hed porirayed
himself as being am anti-Soviet, who had been s partisan

fighter for freedom iz his homeland, who porireyed hiuself

as being that, he came o Conede, and then came in on variosy
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encouragenents into the Unlted States to meet with
Estonian emigres im this country, who attempted to raise
woney for what he deceribes as Bstonian freedom movement
activities, but who wes interested in finding out wio
those pevsons in the Estonion enigrstion movement were wiao
were interested in promsting cuech activities,

TR coveT: A1) pight. I understand tuat
background here. e may be what he clsims to be or he may
be wihiat ynu ecay he is,

MR, COMRICIAY:  That is corwect.

THE COURT: If thac is che cuestion, thac is
an open cusshlon. But the guestion is bhow to waise, oud
wiaether you have preoperly railsed this defense of absolute
privilege. That ls the £irst guestion, it seems to me.

M., COMROLIY:  How, we have filed an

{‘J

effidevit of the Uirector, Deputy Jirector of (entral
Intelligence, which recites that on those occeésions recited
in Paragraphs 5, 6, and 7 of the cowmplaint the delfendant
was in possession of information furnished hiw by the
central Intelligzonce 4dgeancy, and when he spoke concerniag
the pleintiff on zuch occaslons he was scting within tne
scope and course of his aerployment oy the agency on beaall
of the United States.

Wow, that affidevit stands wacontredicted

in the recoxd, and I do not cee how it com be contradicted

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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because obviously the only people who have knowledge of it
would be the Central Intelligence fAgency.

TAY COURT:  Well, the first peint, or several
points that I mede there when you were up at the bench that

I wented Lo hesr about, how is this point of privilege

raised? Is it relced by--it is not raised by emy pleading
Nt e e e =
in tie case. it {8 oot raiced by aay sauswer in the case;
it is raised only by this slfidavit.
is the glfidavie filed o nebslf of the
govermment raising Che peinl, or is the point being reised
by the defendant.
2 heve uct cecd these Barr ve. Mattes and
tiaece otier cases. o ralzed the privilege?
MR, COTRIOLLY:  The employee.
THE COURL:  Wha?
MR, COMMNOLLY:  The cuployes.
THE COURY: ne claimed it7
MR, CONHOLIY: He claiaed absolute privilege.
TE CoORl: de clalasd absoolute privilege?
M. SUNNCLLY:  Ves, slr. It is perfectly
cieur that the employes aimself claimad it, and perhaps it
is waell to allude to the fact of Barr vs. Matteo aud Howerd
VB. LYyOQ&,

T COURY: well, obviously it is wot

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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1 disputed that the employec can raise it, and that 1t does
2 act have to be raised by the govermment. Then the questior

3 is, s it beeu properly ralzed In this case.
. 4 YR, COMENOLLY: Yell, shaoll we gef an answer
5 to che first question es to whetaer they concedes that the

6 eupioyee can valse it7
7 THE CruURY: 1 gether that the plaintiff--

8 whit. HTANFORD: Your Honor, we believe that
9 chie exployes can precaat facts o tha Court upon which he
10 can enter & plea of Lmmnity, and that he can show that he
a was within the sceops of his esplovment, tiat it is not
12 solely the govermment'’s role to walve i, to sllege it

. 13 THE Cornye Wall, vwhat vou are saying in

14 effect is tha'i;_ﬁha galendant can valse ic.

15 Y. ODANFORD: Y86,

16 LER QOURY:  2ut yow czay he has pot raised
17 ey

18 MR, STAFFORD: de hes wot roelised i¢ for e
19 mwmber of diffesrent vasisons.

20 T CUURYS hat is vight, and with chatl
21 concession, I think that you can go to siow that you have

. 22 vaized it properly.

23 MR, CGIRCLLY: I think thet ecnough of a ples
24 of privilege hec besn vaised in this cass when the answer
25 was filed so that the pleintilf wes put on gensrsl notice

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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of the fact that there wio privilege, an: that there indeed
was am involvement with & govermuental agency.

THE NURT:  He sadld ho had gottem the
information from & govermment agency? Ien't that waat you
pleaded? You 4id not, plead this privilepgs?

MR, CONBIQLLY:  2did mneot?

THE COURT: Vou seid, your language was
exryptic, and 1t mey be chat was ell he was legslly entitled
o do at thet timo, and maybe he nas since been released;
put ghould not both factc be brought before the Court o

ML, COSHELY:  Well, I do aot kaow thsil he
can do thoi, Your Honor. The fact of the matter is thwt
sdrem tae suil wes ficen brougal we weve not permitted to

adnlt that ha was at che time ceting upon orders of the

T LOURY: But you went fuvther. You

N:
fuis

invavively ststed ue wee exployed in ancther Jdepariment

FR. COMIOLIY: Ho, Your Homor, we <o not,

Ye said in oo vlage that.,

G OONRY: Sot dm e plesalng but did oot
you g8y 1t in youw~eluw onn of these earlier motlons?
MR, CUITIOLLY: Ho, sir.
What vou have reference to L2 an aflidaviec

£

thet was filed in zesponce to the pleintiif’s recuest fov

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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discovery, that the depesicien of the pledntiif Le taken

on writien dutevrogatovies or im the altcrnative that
deposition be chen in Torenio, the wme clity of the

o

olaintdfs,

THY, COUAT: Well, he ssvs, "I am employed as
a GE-1l2 in the Bureau of Pubilec Roads in the Department of

Gommerce In Wechingivo, D. €., 8t an awwnal gross salary of

810,605,1
PR, CONIOLIY: Yes. And thet wae subs
and sworn €0 the 1ith dey of Januayy 1063,

THE COURY:  A3Y right,

P . (NS Theve is no inconsistency

between that and My, Helms' sf£ffidavin, ehich essys thac

seasions rafevied to in Davezraphs &, 6, and 7 of

complaint that de was 2oting in Che scope andd course of

employment for Jentrsl Intelligance Agsucy.

Purthemmore, 1 supgeet oo Youy Honor, that

% & ’
toere 1z ne Incoaslotougy becsvse g wman can discharge

- nd

ong task at & coutempurangous perlod of time.

e COTARRs ell, gre you golng to or you
cay thet your man s stlll legally wot 2lloved to say that

he was an emplovee of ther-

MR COINCLIY: Gentral Intelligence Agency.

L GO Cencral Intelligence Agoncy

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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ke is still not entitled to say tnstc?

MR. CONSOLLY: I have advised him on the
basis of Mr., Helus' affidavit, and 1f Your Honor cares to
hear from him. he is citting here in the courtroom, I have
advised him that he san go #ad say thet much; but he cannot
go further.

THE CCURYT:  Well, if he can say, he can
himself then say that he w&s an empioyee.

MR, CONNOLLY: VYes. i ¢an call him to the
witness stand and pruk him wader oath and have hlm say it.

THE COURY: Well, if you do he will be
subject to ¢rosse-examinstion; and you had better fiand out
how far--

M., COUNOLLY: well, he would claim~-

TEE COURT: «=1l can go.

MR, CoaoLiy: Well, he would claim the
privileze as to any othey guesilcus other than that.

Wow, Your Houner seems to think that thewa is
a certain degree of unlairness at least.

THE CGisye o, 1 am noit hinking in terms
of unfairness. {Y course, ithe goverament hes 2 doty to
protect itself, of ciurse, and il thec is the rule, the
pofnt 4s that it has to be established in & way that the
Court can acceph it.

£ man cowid come In end meke such an affidavi

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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and he could get & friend of his to make an aifidavit
saying, "I sm the deputy head or some employse of some
agency, and thic fact is true.”

There =re ways of setting up these facts that
are, sure, and the government has certaln ways of certifying
that this msp says he 1o the head of the Central Inteiligeng
azency or the Deputy Director, or whatever it is, of the
Cemirel Intelligence Agency, and you told me at the bench
before that 1f I vread Lhe newspapers I would know he has
been confirmes by the fenote.

bR, CONNOLLY: Not the newspapers., No, not
the newspapers, no, VTour Honor, I can say thet

VHE Coaml: A1l wighat.

That in rhe Congressional Journals I would
find it ont, but I cennot remewber sverything in the
Congressionsl Journals.

MR, COMNGTEY: Yo, sir, but I say that Your
Honor can teke judicial potice of the fact thet Kichsard
Helms is the Doputy Ddrector of the Jentral Intelligence
Lzency becsuse La is s#u oiflcer appointed by the rresident
with the advice and cousent of the Senate.

THE (UURY: 1% zighe,

MR, CONNOLLY: --0f the United States. S0,

he is not just s governmental employee whe can be emploved,

but it tekes a public act of Congrese to giwve him his job.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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THE COURT: Ho, no, that is a&ll right, but

it is cusiomary in filing this type of affidavit, is {t
not, to have some sort of a certification, slthough if the
plaintiffs will &dmit thet this men is the Deputy Direcior
tnat will avoid that probdlem.

Is there any dispute about that? Do you
dispute thet Mr. Helms is the Deputy virector?

HR. COHNOLLY: 0f the Ceantral Intelligence.

THEE CCURT: Of the Central Intelligence.

MR. STANFORO: Your Honor, we would be
delighted to enter iate discovery to find out whether he
did make this. 1 believe there is a Mr. Richard Helms
wito is Deputy Directer of ClA; but we cannot say anything
further then that.

THE COURT: You want to bring nim in and
ask nim and look at him and let him ssy, "1 aw™?

ME, STANPORD: Your Homnoy, what our point is
is ¢his: Our mejor ceonteznition in chat area, and I do not
wisih to get off on 8 tangent; but our mﬁjcr contention
with regard to that arez I1s that Lif he wants substantiation
of the conclusions which he arrives at in his affidavit
as to the facts,

THE COURT: it is a question of whether you
are entitled to substantlation or not. That is the resl

question taat is before wme now, isn't i?

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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MR. STANFORD: That is right.

THE €CURT: Whether you are entitled to such

16

substantiation.

MR, SLANFORD: Yes, sir.

THE COUUT:  And I understend taat. The
fact that he is this agert con be cured by some sort of a

certificate by some underling in the depertwent putting a

-1

slot of red ribbon and somebody's blue sticker and an eagle
on it, and then we have it and it is clearly admissible to
prove thet fect,

How, if you do not dispute it or if you do
dispute that he holds thwat pozition or that it is not his
affidavic, 1f you serlously dispute that I do not want

13
‘ ©o ask you to admit it,

i1f what vou are really saying is that vou do
Yy Y Lg y

anl dlspute that that he is the man but you dispute the

16 sutficiency of his sffidavit, you can say that.
v MR, STAWPORO:  Youxr Honor, I think ordinarily
18 it would be captious end contentious on our part to argue
e that particular point. However, in this partlcular case
20 we have been foreclosed from sny discovery whatsoever; so
21 I feel that since we arve entitled Lo some discovery on
‘ . that line that we can really neither admit nor deny.
> ile ave not saying that Mr. Connolly and Mr.
2 Frettyman are putting in a false affidavit, nothing of that
25
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sort.

THE COURT: 411 wight.

MR, STANFORD: But a8t the same time, sir,
we just do not kaow enovgh about it in order to either
admit nor deny the statement.

THE COURT: So that you require them to
stand on the sufficlency of thelr affidavit in every
regpect?

ME, STANFORD: {Yes, sir.

THE COURT: All right.

that is in form and style which is appended to our motion
iz similar to theirxs filed by August Xuklane, which they
submitted in response or in answer, au affidavit signed
before a notary public, which is sufficient.

THE OOIRT: Well, thers is no question, and
I was trying o simplify some things, but my difficulty
1s that if the irdividusl can raise the point he has to
prove it, and if you are vrelyiag on just one government

fficial saying a fact which knocks the plalntiff out,

a dishonest govermmeni officlal could knock out a lot of
law suits, and I am trving to see how you protect somebody
in a situation like that.

YR, COHIOLILY: Well, mumber one, Barr vs.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4

MR. STANFORD: OFf course there is an affidavilt

Matteo and Howsrd vs. Lyons clearly stste that the individus




[

B

-1

9

10

11

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4

hpproved F.Qelease 2005/01/27-: CIA-RDP75-0(OR000100090001-4 18

mimgelf may raige it.

THE COURT:  All right.

R, CONNOLLY: Number two, we have ralsed it
by means of an affidavit.

Now, if 4¢ is not pleaded in haec verba, then
we would ask lesve co amend o sdd & new deiense to the
answer to put in haec verba the claim of absolute privilege|

THE COURT: Well, I Jdo uot think you have
ried the privilecge. I think the fourth defense is very
cryptic:

raat che Jefendant made statements

concerning thie plalaciffl only wpou privileged
cccasions Lo persons privileged Lo recelve them,
and each such staiement was mede without express
or actual malice in furtherance of Jefendant's
legitimate duity, responsibilities and offices.”

When you couple that with tis statement that
he has made elsewhere, ac 1 recall the biriefs that I have
Tead, that he has said elsewhere that he wmade these
statenents as & weprezeutaitive of some voluntary
organization, and he siso seid elsewhere that he was an
employes of another branch of the govermment, if he is
raising the point, I think he ought to do two things.

i thiok if <his is not the government raising

the polat, if it 1s wot the guvernment coming in and saying,
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"We claim the privilege,” there I think when & man has
said one cthing one time and ancther thing another time on
two essential pointe in the case, that the Coﬁrt has &
greet difficuliy in allowing summary judgment, and that it
way well be is to do the sensible thing which was
suggested at the bench end to have & separate trial on
this 1ssue, which I understand the plaintiff ssys he is
wiliing to do before the Court without & jury in which
then certsin matters can be proved, certain matters can

be proved by information you would ask to be sealed,
except as it perhaps would be made avaiiable to attorneys
for the plaintiif on the ground or upon their promise

tiat they gggld not disclosze it, and certain other natters,
you couldigé'the governnent can claim privilege om, and
cercain other matiers you can say that you are legally not
allowed to answer, and then the Court after hearing all oif
the evidence can decide it, and as a part of that I think
the Court would have to determine whether oxr not the
plaintiff was entitled to sume further preliminary
interrogatories or whether the matter should be handled
by bringing the wiinesses over sud taking the testimony

in open court, or if it is a situation that it 1s a matter
of the sefety of the United States, perhaps counsel for
botih sides could agree that it cen be tsken in cemera.

This is not a eriainal case.
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And cases can be heard in camera if

necessary.

[ 8

MR. CONNOLLY: Whet I sw apparently having
' difficulty with is your conviction apparently, is Chat the
defendant said different things on differeant occasions

" about the same thing, and that is not so.

[§}
He said in an affidavit that he was an

-3

employee of the Bureau of Public Roads.

THE COURT: On a certain date.

MR. CONNOLLY: That is correct. He is still
sn emplovee of the Buresu of Public Roads.

THE COURT: Was he an employee of the Buresu
of Public Roeds when he made these statements?

MR. COWMNOLLY: If it makes any difference,

ves .

) THE COURT: All right.
lf Well, then, he has not saild himself, he has
1; never said himself that he was an employee of the Central
1 intelligence Agency.

MR. CONHOLLY: He does mot have Lo,
THE COURY: You mean you can just do it by--
. he has not ssid it. He has not done that.
. ;3 . MR, CONNOLLY: That is what I am doing,
= an

Your Honor,/in onder to specifically raise this, if Your

Honor has a question, 3s eppareatly you do, about the form

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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of the snswer I move to amend the answer to assert
absolute privilege.

THE COURT: Well; thst is one of the points
that {s discussed in tChe brief.

MR. CONNOLLY: Now, as to wiaether he was
acting on behelf of the Central Intelligence Agency, as
Wr. Helms' affidevit says, and whetner he was acting on
behalf of the Legion of Estonian Liberation, when he spoke,
8s he said in his own affidsvit, there is nothing
inconsistent about that.

Id% COURT: Well, I am not saying that there
is anything inconsistent, I am saying that tuey are two
different things. They are not necessarily inconsistent.

Md. CONNGLLY: And indeed it is not a
material fact in dispute because you establish the agency
of & man by proof from his employer, and we have done that,
and the only question in this case is, was he when he
spoke an officer or an employee of the United ttastes! If
he was there is absolute privilege.

THE COURT: Well, you mean if he was acting
within the scope of his duties?

ML, CORROLLY: Correct.

THe COURY: And a member of tie Bureau of
rublic Roads, let us say, or the elevator operator here

has some duties perhavs o disclose to somebody 1f she
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learns sometiing, but it is not within her duties co
charge somebody with being a comunist.

FR. COMNNOLLY: No, but Mr. Raus has never
sald that he spoke of Mr. Heine when he was acting as an
employee of the Bureau of Public Roads.

THE COURT:  No.

MR, COWJOLLY: So that there is no
inconsistency with respect to the Helms' affidavit;

Mr. Helms he: seld that when he did speak he
was acting on behalf of the United States.

So Raus has saild that at that time he was
acting on behalf of the Legion of Estonian Liberation, of
waich he 1is the National Commander, which is established
in the record; and there is no inconsistency there.

THE COURT: Well, now, let’s see this. The
point thet the defendsnt is making or the point that the
plaintiff is making is that the affidavit of Mr. Helms
contains several facts, and he questions the conclusory
facts, and he says that the affidavit being conclusory is
not fully bindinz upon nim.

He says, Mr. Helms ssys that:

"He hes fauiliarized himself with the

allegations oi the complaint.'

Thut wesns he has read the complaint.

That he hes familiarized aimself with the

[ Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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Central Intelligence Agency's partizipation in communicati
information concerning Lerik Heine to representatives of
the Estonian emigraticn movement im the United States, and

ke does not have to have perscnal knowledge of sil of that,

and &8 Director he can see wha: has been dong.
Then hie says:
“m those ogcasions specified in Paragraphs
5, 6, and 7 of the complaint, the defendant Juri
Reus wes in possession of information furnished to
fim by ihe Ceptral Intelligence Agency.'

Fow, thst 4s an allegation of the fact. i

el
think tbe gevernme i% titied to protect the name of

Lﬁ& men %hﬂ tﬂld Raus tost,

R

I tinizk the plaintifif is entitléﬁ to be sure
that Raus got it or did in fact get it from 2 menber or
from someone comnectad with the agency.

MR. CONHOLLIY: Mr. Heime says sS0.

THE COURT: Well, 1 know, but the question
is, he hae not seid that he ¥rvows iL on persomal
knowledge, and thet Ls the question because I am not sure

f—— B s

Lhat he haa to, and I think thet is the questioun that is

in issue, and thet iz, iec this & sufficient allegation?
bnd tial guestion is that when he spoke

concerning the pleintiff on such occesions he was acting

within the scope and comrse of his emplovment by the agency

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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on behalf of the United States.

It is @ kind of a backhanded statement that
he was employed by the asgenecy; but I think that 1s a
sufficiencly clear statement thauc he wes euployed by the
ggency, and perhaps he was paid e salary by somebody else,
vitlch was perhaps desirsble,

1 do not think the government is barred from
employing somebody in an intelligence capacity and puiting
him on the payroll of some other agency, and there is no
reason why Reus can't gay thet, I would think.

And that wilen he spoke on such occasions he
was acting within the scope and course of his employment.
That is 8 conclusion, and again I have an open mind on
wiether thal is something on which the Court can give
sunmary judgment, aad I think it would be simpler if your
wan had not made statements that he was acting for
somebody else at that time.

| MR. COMMOLLY: Well, he did wnot, Your Honor.

THE COURT: Well, he sald he was scting for
somebody else. He did not say, "I was not acting for the
Central Intelligence Agency."

M., CONNOLLY: If he sald that that would be
a contradiction.

THE COURY: Yes, he did not say that.

MR. CONNCLLY: Yes.
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1 THE COURT: That is right.

[

MR. CONNOLLY: Let's see vhat the plaintifi
3 wants here.

THE COURT: 1 am sure he wants a great deal

-

wore then the Court is going to give him with four hundred

6 and some interrogacories, some of them ruuning all the way

-]

down to {(k), &and some oi tihem musct have & thousand

8 gquescions.

i MR. CUNNOLLY: ‘there are four hundred-and-

10 thirty some, I think, with many subsections.

1 THE COURT: They must add up o a thousand.

12 MR. CONNOLLY: Well, lec's take page 13,
' 13 In coumenting upon the affidavit he says in

14 iils memovandum biyief:

15 ‘“Nothing sets forth with decisiveness or

16 clarity the elements of fact upon which the Court

17 can make a determinstion of the vitsl centrel issue

18 upon wirich the motion depends. Nothing states the

19 dates of the defendant's ewployment with Centrai

20 Enuellxgmce sgency, ais position, his supervisor's

21 name snd title, the employees under his supervision.
‘ 22 YHE COURY: Well, they do not have to give

23 him that. 1f the plaintiff would limit himself to asking
24 what he is really entitled to it would be more impressive.

25 when you sre askiag for the woon you often do not get the
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necessary ration of green cheese.

MR. CONNOLLY: I want to direct Your Homor's
eciention to Section 403 (g) iitie 50,United States Code
snnotated.,

THE COURT: What title?

MR. CONNOLLY: Title 50, United States Code,
403 (g):

"In the interest of the security of the foreigp

incelligence activities of the United States and in
order further to implement the proviso of 403 (d) (3)
of this title that the Director of Central
Intelligence shall be responsible for protecting
intelligence sources and methods from unsuthorized
disclosure, the Agency shall be exeupted from the
provisions of Jection 654 of Title 5," title record
keeping, ''end the provisions of any other law which
require the publication or disclosure of the
crganization, functions, names, officlal titles,
salaries, or mubers of personnel employed by the
Agency: provided, thet in furtherance of this
section, the Director of the bureau of the Budget
shall make no reports to the Congress in conmection
with the 4Lgency under Section 947 (b), Title 5."
Kow, ceoncerning the conclusory nature of the

affidavit in Howard vs. Lyons the only statement that was
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made upon which sumpary judgment wés granied was the fact
that the defemdani wag acting on behalf of the United
ttates acr the time he made'zhe statement.

In Howard ve. Lyons the defendant was &
Commander of the Boston Kaval Shipysrd, and the plaintiff
was & National Commander of the Federasl Cmployees' Veterans
Assuclation. That is 593, 534, 595, where I aw now, 595.

The defendant made & statewent, & public
statement defematory ©f tae plaintirl and sent copies of
it Lo the Viassachusetts congressional delegation.

He moved for summsry judgment, attsching to
the motion his owa sffidavi: essentially repeating the
statements from his answer above summarized, nsamely, that
i¢ was 8 part of his cfficial duty, and an affidevitc from
the Commandant of the First Naval District:

Yhat sfildavit stated that the Commandant
was petitioner's commanding officer; that the
making of reports to tne Bureau ¢l Ships relative
tu any significant personnel actlion at tae shipyard
was one of the pecitioner's official duties; that
als aong tuavse dutises was tue furnishing of
coples of sucia reporus Lo the Massachusetis
congressional delegatlon; and that the dissemination
of tae veport of Septauwber 8§, 1955 to the newspapers

had been made through official channels and approved
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1 by the acting Commandant of the First Naval Districc)

"The District Court granied summary judgment

w

3 for petitioner,” and ihe matter was taken to the
4 Supreme Court aud affirmed, and that was all that

N

vas required there.
6 At page %7 the Court held tiat the standards

1.

be applied hud vo be {cderal standards, namely, that in

=

£s
8 Jecveraining whether the person was an emplayee or not or

4 whether the statement was made on a privilaged occasion,

10 federal law and not staite law had to be zpplied and thal
1 on the basls of the uncontradicted affidavits "That the

12 sending of copies of the report here at issue Lo members
13 of the Mussachusetts congressionsl delegution was part of
14 petitioner's official duties,”’ the Court confirmed or

15 affivmed that decisica.

16 THE COURT: Five to four including Mr.

17 Justice Frankfurter and Mr. Justice Whittaker as part of
18 the majority.

19 ME. COMOLLY:  are you censidering changes?
20 Well, I direct Your jomov’s attention to the fact that

21 Mr. Justice Blacke-

22 THE GOUAT: I understand, and Mr. Justice
23 Biack concurrad.

24 HR. CONNOLLIY:  Yes.

25 THE COURZ: ‘This was a five to four decision
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MR. COHNOLLY: No, six to three. Howard
vs. Lyons, six to three, Bary vs. lMatteo is five to four,
aud is still tne law.

THE COURT: Warren, Douglas, Brennan, and
Stewart dissented in the Barr~Matteo.

I have uot had a chance to read all these.

—

MR. COWNOLLY: Wow, Your ionor, in pages 3

&nd & of our memorandum brief, since Barr vs. Matteo, its

-
e A0 g AR

language and ics principles have been Lollowed by the

Tenth Civeuit and the Seventh Clrcuit.
THE COURT: 1 will follow it.
1%, COSNOLLY: &nd the Second Circuit.
THE COURT: I will follow it. You do not

have ¢o werzy. This Court follows binding decisions of

o

the Supreme Court whether i agree with them or unot, and I
happen to agree‘WLtb thais one.
“ MR. COMNOLLY: 1 Chougiit you were making
some comment about the faci that the composition of the
Court has changed;so maybe iie opinions were not any good.
THE COURT: I an not saying what changes of
it being sustsined oo sppeal are,sssuning I did follow it.
MR, CONNULLY: Well, it is siill the law.
THE COURT: ihat is rigiht.
MR, CONNCLLY: aAnd every Circuit has passed

on this except the Fourth Circuit, which hkas not had the
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THE COURT: Thet is right, I will follow
it. I follow the decisions of the Hupreme Court, as I say,
whaetier I like them or not, and I think (hat this is &
proper one, and you hﬁy@ﬂtpﬂpnggp:“tpg_govgpgment qfficiqls;
$0 you ¢an start offwyith that view that 1,d9f,

MR, CONNOLLY: Ia considering the nature of
Section 403 {2y, Title 52, I would 1ike to direct Your
Honor's attention to a case which is not in our brief,
witich 1 have in my hend, which is an old case, very brief,
but &lso very iatersezting from an historicai standpoint,

Totten vs. United :iates,

S

1 have the Lawyers' Edicion here, whicn is
that
the only one/was in the library. It is 23 Lawyers'
Edition st page 605. It is 32 U.5. 195, 1375, opinion by
Mr., Justice Field,
The case came to the Supreme Court from the
Court of Cleims:
the actlon was brought to vecover compensa-
tion for serviuees alleged to have been rendered by
the claimant'’s intestace under o contract with
Fresident Lincoln, made in July 1861, by which he
wag to proceed South and ascertain the number of
troops staticmed at different points in the

insurrectionary Ltates, procure plang of forts and
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fortifications, end galn such other information as
might be beneficlal o the Government of the United
btetes, and report the facts to the President; for
which services ne was to be paid two hundred dollars
a month.,”

AL fElrst the Court of Claims had a question
as to the President's suthority to enter into such &
contrect, and the Supreme Courf hed no difficulty with
that: but it did heve a problem of whether or not such a
suit could be waintained, g suit to recover compensation
under a centract to render secret services.

"o have no difficulty as to the suthority
of the Presidsnt in the wattesr, He was undoubtedly
authorized curing cthe way, as Commander in Chief of
the aArmies of the United States, to ewploy secret
agents o enter ciwe vebel lines and obtain
information respreting the strengih, resources, and
movenents of the eneny: and contracts to compensate
such agents are so far binding upon the government
a8s to render ¢ lawful for the President to direct
payment of the anmmt stlpulated out of the
contingenﬁ fund under his control,

-

ur objection is not to the contract but to

the sction upor it In the Court of Claims. The
service stipulated by the contract was a secret
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service; tne information sought was to be obtained
clandestinely, and was to be communicated privately;
tie employment and tike service wove to be equally
concealed.  Both aployer and agent must have |
understood that che lips of the other were to be
forever szalel respecting the relation of either to
the matter. Tals condition of the engagement was
implied from the mature of the employmenc, and is
implied in all secrel employments of the government
in time of war, or upon matiers affecting our
foreigan relations, where s disclosure of the service
might compromise or auberrass our government in its
public duties, or endenger ths person or injure the
character of the sgent.”’

THE GOURT:  You do not have to argue before
me that the secret processes of the goverament when
claimed by the governmeni are entitled to be respected;
5ut I sgy that the person who has the right to claim it
Seems Lo me to be the United ftates Attorney and not the
defendant who is being suesd, if you are claiming some sort
of priviiege.

MR, COSIRALLY:  Yes.

IHE CUURT: Now, I do not have any doubt
that ycu can raise thwe polnt. You can Zfile the affidavit.

How, ths questisn ic whether this is a case for Sumnary
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Judgment or not. That is all that is worrying me at this |
' point, and all that is before me at t:his point is whether
: it is & case for suwmnayy judgment.
‘ : MR, CONLOLLY S bdnd the only question involved
is whether ow wnot there ls proocf of the fact, the
’ uncontradicted proel of the fact chat Raus at the time he
i | ; -
) made tae sllocuiione ef the plaintifl was an employee of
‘ the United EStates. -
& .
‘Taere is aa aifidavit that ze wes.
9
T COURT: Tuat is wight.
10 |
Bho GLIULLY:  And these gentlemen take the ;
11
position Lhat that aillidavit is not sufficient and they ‘
12
. want tou test idl.
13 |
I am saying vuds to Your Hozor and maybe this
a brings it into propey perspeciive, I au saying to Your Honoy
v that this i8 & case of sul geueris beceuse they caunot go
° beaind that sfiidevic.
; THE LoUL):  Well, 1 ea saying maybe they can
18
go behind it, but I am not persuaded, and I have not seen
19
any auihority yet, ond I will be glud Lo see it, and this
20
L& i lweerc of i, that says that you nave a right to say
21
you camot go cehiad lt.
22
‘ if this were an ordinary afiidevit in an
23
ordinsry case of course they could go behind it. 1f you
24
ave proper interrogatories taey could file counteraffidavigs.
25
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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1 Now, obviously they are in no position to
9 flle & counteraffidavit, =2ad they cannot say, and there is
3 no one 1 can imagine wiao could say this wan is not telling
. 4 the trith witheut some--they can however make some
5 inquiry, and I think they are entitlea to wmake the
6 incuiry in an individuel caese until! the government says,
7 i,
8 Now, what has happened in this case, as 1
9 understand it, is that your mén fiied a cryptic point on
10 privilege, and for some reason aspparently he did not, or
11 taking it {rom your point of view he was not allowed to
12 dicclosa the fact.
‘ 13 ine other point is that the facts may not
14 have been quite as clear as he now would like to have them.
15 Inat is the present suggzestion, and meybe it was not so
16 clear that he was.
17 wow, the government apparently for soue
18 reason does not releazse rim even though some of the fat is
19 in tae [ire, and the faci xhat he mey have some conmection
20 is discliosed by his saying, ‘I got the information from the
21 gevernmend, ’ the tacts that we had before.
‘ 22 Mow, ne hes made these confiicting--they are
23 not contlicting, and it is not incomsistent, but they are
24 different statements, those different statemenis that even
25 though they are not Inconsistent, would in an ordinary cese,
Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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it seems Lo me, be subject to give tais Court great pause
before entering a sumaary judguent,

Now, I would certeinly because of the
different statements allow in the ordinary case & plaintiff
to meke some discovery., I would not allow him to ask for
431 questions with one to ten or eleven different parts,
and certainly I read only the first page, and I kaow I am
not going to allew him to ask the first page, so I did not
tnink I had to go much beyond the first page to see thsi 1
am not going to aliow them as & whole and could just see
from skimming the other pages that they are unreasonable.

But thet does not mean that he can't file
another set that is reasonsvle, and particularly on this
one issue dealing with the privilege I would ordinerily
allow him to ask those questions at this time end hold up
2is right to ask the other questions until we got by this
privilege section or business.

Now, you say your man cannot answer.

MR. CONRULLY: If 1 have tie Criminal Code
here I think I csn find the provisiocn. It saye it in
here.

THE COURT: Well, all right. But it does
not say that the Central Intelligence Agency cannot answer.
They have answered, and they have waived thg;g‘pxiyilege

M e = o st

up to a8 certain point, and if they have waived it up to
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this point, if they have wailved 1t by the affidavit, the
Govermment has waived the privilege up to this point I
think thet the plaintiff 15 aﬁtitled, assume the plaintiff
is a comrunist, asstme he is evervthing you say, everybody
has some rights in this country, and he is entitled to
press his interrogatories where the privilege has been
partly waived up until the Attornev for the government

says, "We say this is against the interest of the governmenﬁ
and we assert our privilege beyond this point.”

Now, at that point it may 'well be that the
Court must say that that is ae far as anybody can go, and
T hsve got to decide it on this basis.

But T think T em bound tc allow the plaintiff
to go that far.

MR, COMHOLIY: No, I take some issue with
¥our Honox when you sav that everyhody has got some rights
in this countxv; the zlgictiff here~-~

THE COURT: Well, the {ourt found that Provo
nad, and 1 do not think this nan is any different.

MR, CCHNOLIY:  This man is an alien.

THE, COUAT: -~world be any worse than Frovo.

MR, COMNQLIY S This man {5 an alien.

THE COURT: All right. A4ll people in the
United States, just as Mr, Tustice Frankfurter said, ''There

ere some things vou cammet do to a dog,’ and I quoted that
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in the Provo case, and I think it applies in this case,

and we will take iunch for a half-hour or an hour, and

I

come back for the rest, but you are notwgeinghfg persuade

this Court that there is anybody in this country who dogs

not have some rights. -
(‘iereupon, there was a recess taken from

1:30 o'clock p.m. to 2:30 o'clock p.m.)
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AJTERNOON SES5ION

The Court reconvened at 2:30 o'clock p.m.)

THL oYl &11 right.

MR, CONNOLLY:  Judge, there is one other casL
T wanied to call vovr attention to, which is not in my
brieZ, Norten ve. Hothene, and it is & Fifth Clrcuit
wpiﬂiﬁﬁjfvary recent wintagse, 1964, 332 F. 2d 855.

T woulc iike to direct Your Honor's attention
to the affidasvit of Attorney (eneral Bobert F. Kennedy
wich s ret forth iwm a brief paragraph at the top of
page 855, snd Y would just iike to submii Chat to Your
Honor, and the affidevit was held sufficient in cthat case.

THE COVRTY:  well, that is the Oxford case?

Mic, CONNIZLIY ¢ Yes . CGertiorari was denled

(R
i3
{a
’)
ki

in £hat
Now, owar the lunchxoom recess I have had &
chance to retlect a nit, sud it seems we are here, and we
hawz oo effidevit which savs that Juri Raus at the time he
spoke wes acting on behaif of the Unitea States as an

mplnyee of the Unirvad Ridtes,

o
5

fow, crary micely Mr. Raskauskas end Mr.

Stanford detailed toalr srouments in opposition, and that

B

affilavit is not ckallenged,
THE L08R How cen they challenge it

witlhiovt getiing some further discovery?
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MR, CONNOLLY: Well, this is my point. ) ¢

do not understand them to deny that Raus was an employee

(84

of the United Otates. I do not even think they want to
. do that, and I suggest to Your Honor that it would be
rather preposterous fov ¥r. Helms, who is en ofiicer not
wiiaout significance in thie federal govermment, to have
filed such an affidavit if it were not true.

But they have not scught te challenge the
accuracy that he wes aﬁ the time an employee of the United
States. 4s I read their opposition and as I reflect upon
it, what they say is that chey do not think it was within

Raus'® scope of dutiecs to have libeled or te have defamed

or slandered the plaintiff, and they say that ia Item 4
that the CIA 1s not privileged to do that because they have
no jurisdiction over the internal security affairs in the
United States.

Now, the rest of their arguments are really
procedural in character; but the only one of substance,
the only one that they complain about, the conly one that
they can raise under Dary vs. Matteo and the other one,
the other cases decided thereunder, is whether the employee
was acting within the course of his duties, elther his
‘ ” duties or the duties of the agency.
Now, that ig the matter sbout which they

raise & dispute; but clearly the statutory plan itsell show#
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that the CIA is not limited to merely handlinge-
THE COURT: You answered that in your reply
brief,
ME. GORWOLLY: There is mno reply brief.
THE COURYT: Well, are you going to give me
something as a sort of reply? 1Is it a question of fact
or a question of law?
MR, COMFOLLY: Well, it ic e question of law,
Your Momor, and as I say, I can Jdemonstrate that very
clearly.
They say at page 12, or the bottom of page 1l:
It cannot be argued thai the defendsnt was
performing scme function for the agency under
Section 403 (d) (4) or (5) either iu collaboration
with another intelligence agency or at the direction
of the Netional Security Council in as much as
Section 403 (d) (3) conteins & mandate excluding
participation of the agency from 'internal security
functions.®  Accordingly stetuivry suthority for
the conduct of tae defendant agaiast the plaintiff
15 nonesistent.”
Wow, 1 say that probably it is 8 mixed
question of faci or law, the fact of which is uncontradicted)
The record in this case, indeed the complaint

and the enswer show Lhwt we are dealing with Estonian emigre
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wetters. We are dedling also with vn clien. So we are

not dealing with the internal security of che United

[

ttates,
. THE CCURT: Well, we are dealing partly,

largely with iaternal security, aren't we? Isn't that

|

vhat the talk was sbout largely?

MR. CONNOLLY: lio, Your Homor. Let me say

-1

this.
THE COURT: I kxow, but you make such
aweeping statements. It is not certainly limited to

intermnal security, but to ssy that 1t has nothing to do

with the internal securlity of the United States useetas to me-

MR. CONNOLLY: 1 do not say it has nothing
to do with it any wore than I sey or neither can I accept
the plaintiff's contention that the CIA has nothing to do
witih the laternsl security of the United States.

THEE COURT:  All right. 1 think that is
right, but thils case iz aot going to be decided by everybody
just waking these wild sweeps at each other. The Court

5

08

&

got to get down to what the real fscts zre, and that 1s
wity 1 am suggesting that there should be some effort to
narrow the fileld of dispute.

. ” You have got this sweeping affidavit which
could be more specific, just this broad conclusory affidavit

which may be--well, I do not know. Mr. Preityman shakes
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his head that it cannot be pore specific.,

I do not know whether it can or not. 1 am
gaﬁisfied though that the person who says it cannot be more
‘ ) specific is the Gwer@g%“qg tx;éi?i;ited Sgggeig_; énd not the

defendant.

N

M. CONKOLLY: Weil, my point is, Your Honor,
6
¢nd I think this 18 where you and 1 got irto a bit of

-1

altercation this morming. I really do noi think that this
is @ matter of argument that the plaintiff and the defendant
have.

THE COURT: Well, let's see,

MR. CONNOLLY: I do not thiak tiey can
question the fact that Rausge-

THZ COURT: Well, just ask him a couple of
questions and let us hear what he has to say becasuse I read
his brief and I understood he did question it.

Now, there may be some matters &s to which
I-~there are many situations on the bench, there are
certein macters in which the judiciery must take, end very
probably so, the certification of the executive, and I am
quite prepared to do that; but it is done on the authority
of the government and not on the basis of a litigant who
. * does not want to pay damages.

MR. CONNOILY: Well, Your Honor, we have not

done it. That is, we have ralsed the defense, and we
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submitted an affidavit.

THE. COURT: You have not raised the defense

actually. You did not complete it.

MR. CONNOLLY: Well, I thought we had gotten

over that.
THE COURT: Well, you have not gotten over

it; you are going to have to file an emended answer.

MR, CONNOLLY: Hay we have leave to do that?

THE COURT: You msy have leave. Well, I
have not heard from the plaintiff.

I have read the pleintiff's brief. 1If he

had nothing to add, that is his memorandum on the subject]

and I will grant you lesve, end there is no use in just
repesting what is said in the brief.

I will grant you leave o file an amended
answer. The plaintiff’s attorney shook his hesd that he
has nothing to add??gn the basils of what I read I will
grant you leave to file an emended answer.

Now, I think that you may want to consider
whether you want to file a wore detailed affidavit. 1If
you do not file a more detailed affidavit my disposition
is to allow the plaintiff to £file a limited mumber of
questions raising--1 do not see, and he cannot submit
interrogatories to the government. S0 I think it has to

be either 2 matter of a deposition.
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Mi. CONNCLLY: Well, he cen try to take a
deposition.

THE COURT: oh, he can try to take
depositions,

MR. CONNOLLY: Very well, sir,

THE COURI: He is entitled to take depositions
&nd I think on matters of this imporience it is sufficiently
serious that if the wsn cannot come to Baltimore, if he is
too busy to come to Baltimore, I will go to Washington and
will sit in any cqg?t:pam thézmigvééét conﬁanientvto him In
Wﬁéhingtonlaad_ﬁake_his dap@ﬁitinnwandbthen we can rule on
ﬁh@ questions‘sn we do not have te waste time certifying
things back and forth,

MR. CONNOGLLY: I am not going to tske on that
burden, but as soon ss he gets a subpoena there will be a
motion €0 quash, I feel falrly certain based upon Section

433 ().

THE COURY:  There may well be, avnd then I
will face that problem wher I come to it.

This 1s a private litigation. It has obwious
public importance, and I am quite prepared to protect, I
hope as far as I can, the intevests of the United States,
and I am quite willing to racognize that there comes a
point in which the executive can put certain limitations

upon the judiciary.
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They have done it before, and 1 have also

found a number of times when even the United States

[

Attorney says, "You camnot do this,” that on a little sober
second thought some facts were developed whaich clarified
the situation.

o that I am not golng to abuse my position
in the judiclary ss against the executive. On the other

hanrd, I eam not going to let a private attorney a forciori

becguse I would not let the United States Attornmey telk me
cut of something that I think is right until that priviicge
i claimed, and I think in the private litigation this
affidavit is sufficiently general, with the other circumstanices
1 have spoken of, tiwst the plaintiff ought to be entitled
‘ 1 to a modest number of guestions.

MR, CONHOLLY: Well, my position is that I

think the affidavit is sufficient, and I suggest to Your
Honor, 1f you want to discuss the question of the kind of
affidavit, let us do that, and we will postpone this thing
until we teke it uwp 2zt another time.

THE COURT: Well, I have been hearing you,
or rather I guess you and I have been debating most of the
time.

o - . CONNOLIY: 1 am soryy.
THE COURT:  And maybe the plaintiff would

like to debate with me.
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¥R. CONNOLLY: I alwasys find I never do well
in court when I begin to involve the Judge in argument.

THE COURT: 1l right. Vell, it seems such
a tyemendously elaborate case, and I do not profess teo be
an expert in this f£is2ld, snd I have said about all 1 can
say of my respect for the executive, and my bellef that I
mist use the power of the judiclary as I sce fair up until
I am stopped.

ME . CONNOLLY: | The only disasgreenent I have
with Your Honor, I think Youx Honor's precedure is reslly
spelled out in the Supreme Court case called Reynolds vs.
United States 351 WU.b5. 1.

MR, STANFORD: 345,

MR, COMMOLIY: 345, 245 V.8, 1.

THE COURT:  Isn't that the one with Jacobs?
Anybody here ramesmher Jacobs?

MR, CONNOILY: That was a8 Federal Tort Claims
act case?

THE CCURYL: Yes,

MR, CONNOLLY: That was a case where an
airniana goes dowa, and the govermmenc is sued under the
Tederal Tort Claims Act, end they tried tc take some
depositions of the crew who survived. Some of them
survived, and they tried tu ger some production of documenti,

and there was a claim of privilege.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4




I

Approved elease 2005/01/27 : CIA-RDP75-00"Q000100090001-4 47

THL COURT: Yes.
MR. CONNOFLY: And the Court held that you

[

ought to treat this claim of governmental privilege just
‘ like you treat selif-incrimination that you inquire a while
until it becomes clear as a judiclal decisiom that the
privilege is justified.

G
THE COURY: That i3 the one. I had & nen

-1

who invented, who was suing the govermment because he was
capposed co have invented a new way of dolng some sort of
tiidng, that it was so much cheaper that he could do it with

& shoestring and & pin with what people were paying

General immewmics all this wmoney to. He had some very
good ideas, but was an extvemely impractical fellow, end
e flled suit against the government or the goverument filed
suit against him, and there were s number of questions, and
we finaily managed to met some things in, and there were a

lot of holes cut in the contract, and we gave all (hat was

necessary Lo work out the problem.

: Now, it often may be possible to get here
9
1 all thet would satisfy a person that this was ia the course
20
1 of his employment, or subject to maybe the lezal point taat
2
thic is not CLs business anyhow. I do not know; I am not
22 .
' expressing any opinion on that, but I do not want to quite

throw up the sponge quite yet,

MR. CONNCLLY: Well, I think the way to
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distinguisa this case from Reynolds, if it 1s possible for
me to distinguish it, end i is intellectually satisfying
to me, taough it msy not be to Your Honor.

But in the Reynolds' case the apparent nature
of the privilege wss not toc apparent; it was not the naturL
of the privilege thai was not too apparent, but the
necessity for it was nut tov apparent, and it was being
claimed as a wmatter of evidentiary law.

in this situacion it is not anecessary for
Your Honor to inquire and meke inquiry because of the
longuage of the statute.

THE COURY: 1 see your point, but the Directpr
hes waived his privilege up to a point by making this affide-
vit, This affidavit was presumsbly prepared by him with
yonur co-operatiovi,

MR, CONNOLLI: 1 wish it were with my
co=-operation.

THE COURT: 1 wean, you must have asked him
to do it.

MR, CONNOLLY: Yes, that is true.

THE COURT:  But it 1s not yet apparent to
me that he would noi say ome or two further sentences
which might clsrify the matter completely.

MR. COMNOLLY: Could Your Honor indicate

whst those sentences nighi be?
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1 THE COQURT: It is not for me. It is for

M. Sasheuskas to make the suggestion and for me to say

[ &4

3 whether I think they are prims facie good omes and then

‘ 4 for the government to decide wheiner they want to raise
5 the question and for wme either to say I bow or this is @
6 subject on which I should bow or whether this is a subject
7 on whicih I should not, but I can't now.
8 | 1 am noc going to undertake to say it in
9 advance, buc I think you cen all imagine whal they wmight
10 pe. I can’t be sure that if esked whether he would say
11 one or two more things which might clarify the matter,
12 he will either sey no or he will not say no, and there is
‘ 13 no way of telling that until it is tried.
14 MR. CONNOGLIY: Weli,w if you l}fzyg__ f‘.‘fn‘mixyxd
15 the purpose for which the statement was made I do not tnink
16 they will answer that.
17 THE COURT: 1 do noi know that the purpose
18 has anything to do with it.
19 MR. CONNOLLY: I think that is reslly what
20 Mr. Raskauskas wants to find out.
21 THE COURT: it could be. It could be.
‘ 22 411 right. Let us hear what he has to say.
23 MR. STANFURD: My name is Robert Stanford,
24 Your Honor.
25 THE CQOURY:  Yes.

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4




Pt

[\

a1

Approved F elease 2005/01/27 : CIA-RDP75-007‘{000100090001-4 50

MR, STANFORD: Mr. Raskauskas a little
earlier in the week had an operation on his jaw, and
althougii he scunds pretty good to me, he has asked me to
spesk today.

i thick thaet something taat Mr. Connolly said
vach carlier must be tsken into comsideration, and I think
this has pervaeded their entire memorandium, and that is that
we are looking at tais from the wrong direction. This is
not something-~1 tnink he made allusion to the fact that it
would be too bad if in the erection of this defense it would
cause difficulty to Eerik Heine, but he said that is one of
the things that is the price of this privilege.

I toink that we must look at it from the other
standpoini because, is it too bad if the defendant in this
case is unable by statute to demonstraite that this was
within the scope of his empioyment? We have here a
gituation in wiich he has been asccused of weking defamatory
statements of a man who is, &5 Mr. Connolly said, a well-
known end militant anti-communist in the Estonian community,
the plaintiff.

He has used g& & defense, after having waived
this for a period of thirteen months, he is now using the
defense of lmmunity, govermmental immunity, and he bases
that upon his pointing cut or pointing to Mr. Richard Helms

and saying, 'luis men can testify on wmy behalf if he were
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allowed to testify, but he is not allowed to say anything,
and I cen testify on my behalf and justify the fact that
this wae government privilege or immunity, but I cannot
say anything.”

We argue the Lact that chis entire case must
be.loaked at from the other side rather than from the side
which is propounded by the defendaut. That 1is, we do not
ask in thils motion that they produce any further facts,
although we esk in our Interrogatories that they produce
many facts: but on the basis of this affidavit alone we do
not asgk that they produce any more facis.

We sav that we can't contradict it because
we can't gain information, but that they have not said a
sufficient amount to justlfy their motion, and they
thenselves have clrcumscywibed their ability to say anything
more.,

They bave claimed that for them to say
anything more would be to commit a crime or to violate
the statutes of the United States.

Therefore, we feel that on tue basis of this
conclusory statement of Richard Helms who haz been judge
and jury Iin this particular case up to now that the motiom
should £ail.

Now, that is our general view of this entire

maiter, and we feel that it chould be looked at in that way
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rather than from the other side.

I ¢hinl Your Honor has saild repeatedly that
they must produce information to justify their position
on government privilege unless they are unable to do so;
and their being unable to do so is a matter which mast be
asserted by the government or by the defendant himself
upon stetement in sffidavit. This has not been done.

Tuerefore, the motion should fail as it
stands., Now, I do not wish to go any further at this
particular time. We are willing to co-opersaie, as the
Court has suggested, along the lines that the Court has
suggested. We do not wish to argue further that there
has been & waiver sny further than we have cutlined in our
memorandumn.

We feel that there has been, and we tiink
that must be taken into consideration in the matter in
lookingveﬁi;ome incredulity toward their affidavit, the
affidavit of Richard Helms,

If everything they did and said at the time
inis defense was pleaded omits the fact that the defendant

was & Cla sgent and seems to cloak, a8s Your Hounor said

"eryptically,' the fact tnat he was an agent, this is

inconeistent with tnelr present action.
THE COURT: Did you give me the statute which

says that it is 2llegel for a Cls agent or employee to
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o THE COURT: Wait a minute. I am not so

| Approved Fofiiclease 2005/01/27 : C|A-RDP75-007‘(000100090001-4 33
| divulze this?
! MR. CONNOLLY: I gave you the general
I provision of the Criminal Code, Your Homor. I looked for
it, but I did not give it to you, but I found it., It is
1905, Title 18.
THE COURY: 18, 1905.
MR. CONNOLLY: Yes, Your Honor.
Ic is:
‘““heever, being an officer or employee of the
United States or of any depariment or agency thereof,
lishes, divulges, discioses, or mskes known in
any manaer or ;o any exteﬁt not asuthorized by lsw

any informetion coming to him in the course of his

employment,”

sure that is clear.
MR. CONNOLLY: Well, Your Homor, I will tell
you, it is clear when you read Section 403 (g) of Ticle 50

and Executive Order 10501 which i3 set forth in the 1966

pocket part.
THE COURT: Is that in yours?
MR, CONNOGLLY: Yes.

THE COURT: In your brief?
MR. CONNOLLY: Yes, it is referred to.
THE COURT: Executive Order?
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M. CONNOLLY: 10501.

TdE COURT: 10501. 41l wight. And you
say 1£f I read 18 U.3. Code 1905 with these two I will
have it?

MR, CONNCLLY: 1905 prohibits the employee
from divulging ic.

THE OOURT: Yes.

MR. CONNOLLY: 4nd 403 (g) of Ticle 50
excludes the Director of Central Intelligence Agency from
any obligation to disclose it teo enyone, and it says it
specifically.

THE COURT: That is the obligation but it

does not say that he may not because here you have your

- wery cases that he was authorized to disclose the fact thst

this man was a communist,

s¢ to say thet you cannot disclose anything
is iaconsistent with the position you have taken.

That is the thing that is bothering we in
this case. You say he cannot disclese anvthing but your
defense 1s that he did disclose something.

MR, CONMULY: 1 say he cannot be compelled
to disclose anvihing; he does not want to disclose it, It
has to be within the agency's discretion.

iet we reed you this languzage.

THE COERT: Well, I know, but the question
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that he cemnot b2 compelled--if he elects to say less than

1

J he has a right to say he cannot complain if I deny E&g
‘ E motion for suwmmary judgment,

“ MR, CONNOLLY: It is not his motion for
[ sunmary Judgment, -
i; THE COURT: It is your motion for summary
judgnent?

MR, COWNOLIY: 1f it is not the Deputy

Director,

THE COURT:  Rut the Deputy Director has not

. railsed eny privilege vet. I do not know whether he would
; say more or not. I have no way of telliang whether this
affidavit of hie is as far as he is willing to go, and
there iz no way of telliing it unless he is subpcensed.
; MR. CONNOLLY: Well, let us find out whether
ne wiil go furthes,

| THE CQUET:  All right., The way to find

h out le either to ask MNr., Fenney to take it up with him or

19} for the Court to issue a subpoena,

20? MR, CONNOLILY: Or to continue it and see if

. we can't talk sboui it and maybe do the latter thing and
. * ]r maEyhe we can get Mr. ¥Yencey to go along at the sawe time.

i THE COURT: I think we have got to know
what we are goling to Jdo. Tn the {irst place you are going

to file your amended answer setiing up the points. Then

: Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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1| you have got to decide, do you want to contimue to proceed
©y  On summary judgment or do f:u went to accept the suggestion

3 :' that we try the issue as & separate issue and then let each
‘ ¢ ;! slde put on as much as they can and try the thing as 8

oy straight issue and get vid of it?

6 This 1s one of the two issues other than

i damages in the csse.

; MR. CONNOLLY: I would think what I would

2 like to do with Your Houor's indulgence, if I had my

1 choice, would be, I would like to continue this matter.
(B 1 would like to see whether Mr. Helms will not give an

[ affidavit in somewhat more dgtail. ~ Now, whether Mr. Raus
‘ i3 will be permitted to say scwething more--

4 THE COURT: All right,

1 MR. COMMOLLY: If not, then I think we will

% staad on the motion, snd if Your Honor denies it, then I
1 would think in the intevest of expedition that you might
18 very well wish to try this issue as e factual matter first
18 becsuse I tell you 1if we have to get intc the problem of

proving truth in this cese we ave golng to range the length

and breadth of the United ftates and (anades and probably

‘ 27, | all over, Europe oo,
23 : THE COURT: I would think you would be
24 i willing to try the lzsues separately. The pleintiff is,
s | and I should think you would be willing to try it and get
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whatever facts, as much truth as we can into the record.

If you do not want to I will have to rule
on the motion for swmary judgment when it comes up.

MR, COMNOLLY:  All right., May we then--

THE CCURYT:  But I heve not given Mr. Stanford
a2 real chance to say his plece. I have just asked you
sone questions,

MR, STANFORD: Your Honer, we would 1like to
have a ruling on the motion todey. I think we did cite
a case in our memorandum toe the effect that all of the
facts which counzel are sware of which can inform the Court
of the positién shouvld be presented.

At thiz time they heve said specifically that
they have presented as much e£s they possibly can and that to
disclose more would bhe secret,

THE Caﬂﬁﬁzf/’Wall, whet 1s¢ the advantage in
saying that I deny the present mwotion without prejudice to
his leave to file aaﬂéhar @neééE&let him file an amended
answer and see whether he wants to stand on this?

i do not want to bring pesple back and have
argument after argument on this unless he can get a
voluntary affidavit further, and I am not just going to
accept some flat letter frem the head of the agency that,
e are not going to say snything more.!

Somebody 1s going to say that on the witness
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stand here, and I em not going to have the matter handled

1n _any way other than t

h the United States Attorney

LT e e

without bringing comebody here or by going there.

I do not think the judiciary has the right to
require the executive o be inconvenienced any more than
the executive has the right to require the judiciary to be
lzconvenienced, end 1 am perfectly willing to ga to
Washington to take 4§§”§;;§éitiun aad to 1et him make
sisatever claims he wents.

. But 1f vou ave going to £ile e new affidavit
you might as well file 8 new motion bacause you need not
write a new brief.

MR, CONMOLLY: 1 would like & continuance,
Tour Honor, beczuse I think, Your Honor, this is a matter
whlch requires some saerious policy discussions.

THE CCURT: I think there is no doubt about
that.

MR, OOENOLLY:  VYes.

THE CNURT:  And you can talk about it, and 1
do not think it makes pacis difference on a continuance
whether I deny it withoni prejudice or whether we continue

the matter with leave to amend.

Mayt= since I have not read all of the cases

@

the thing for me to Jdo is simply to grant leave to file an

amended answer and you can decide whether you want to file
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1 an amended motion, and Mr. Stanford can decide what
& cquestions he wants to put. |
. g He may file Dfurther interrcgatonies to you
4 dealing with this specific issue,
i He kae a wight to ask your man for interrog-
0 atories, and he liss ¢ right to try to tske the deposition
! ol tiwe assoclate directar. He may decide he wante to do
,4 ong o¥ not to Jdu one; bul I am not golug (o grant amy
) motion for sumaary judgment until he has hsd a chance to
16 folluw ome of those iines.
! WR. COWNOLLY: If Your Honor will just indulge
1= we ebout thirty seconds, way 1 tell you how we view this
‘ 1 caese or how this case can be viewed by pzople in responaibll J
14 positions? B
13 et us gssume that 2 man 1z 8 Sfoviet agent.
16 THE O0UET: a1l right. I am willing to
‘ 17 assume that for the purpose of the argument.
i 18 M. CONNOLLLY: And he ig exposed so that his
19 effectiveness is lost. ‘Tue Fedeval Rules of Clvil
20 Procedure, the discovery vules there, give him a very nice -
) 21 apporturity te inculze into the mechenlsws of procedures by q
. 22 WACTH 08 was exposed.
2 This thereforze becowmss 3 pnlicy matter as to
2 now far the sgency is gwing to involve itsueif, This is oni
l 25 of the reasons why there was some delay even asserting this
ii Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4
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elaim of privilege.

THE COURT: 1 undersiand that, and as I say,
I think I am quite willing to protect the agency as far as
the agency wants protection.

One of the counsel of Mr. Provo sitcing ia
the room, I think he will say that I protected the agency
as far as the agency demsnded protection, and as I have
seid before, I will do that. Bnu I am not going to let
y@u as eaunbel for this de&endsﬁt be the judge of how far
rha agenuy shall go, and it is just as sﬂmpla as &nat.

MR. CONMOILY: 1 do not propose to do tnat,
Your Honor.

THE COURT: 41l right.

MR, COMNNOLLY: I hope you understand that.

THE COURT: All rigat.

MR, CONNOLLY: 1 was merely saying to Your
Hemor that I thought the statute precludad judiciasl inquiry
into the matter.

THE COURT: It may be, but so did it in some
oiher cases in which some additional facts were yre&uced._

MR. CONNCLLY: Well, would Your Honor be
plessed then to put this matter over again, and I will
advise you?

THRE COURT: Let us see how far you can go.

I understand that it must be difficult to work it out. Yo£
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can file your amended complaint.

How long do you want?

MR. CONNOLLY: I think I can do that within
ten days.

THE COURI: He is going to file an amended
answer, and he can decide whether he wants to file an
amended motion for summary judgment or a supplementary
affidavit.

After they are filed and the plaintiff sees
what 1t hes to meet, then the plaintiff can say what it
wants to do, whether they want to file interrogatories to
you, and if they want o prepare interrcgatories to the
defendant, you can do it now.

MR. STANFORD: We have, as Your Honor well
knows, propounded 424 interrogatories, which happen to be
exactly 300 less in number than the pages of the deposition
taken by the defendant.

THE COURT: I know, but there is a difference
between that, and I was looking at them, and a lot of them
do not seem to me to be--do any of them go to this issue?

MR. STANFORD: They go to the preliminaries
which would decide that issue, Your Hoaor.

THE COURT: You mean they--

MR. STANFORD: That is, they go to the

factual situation which would decide the issue.
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THE COURT: Well, let him indicate which

ones yecu think bear on this iscue that we are talking

(B

about as distinguished from the truth of the charge.
. . MR. STANFORD: Well, I do not think I could

advise the Court.

hn

THE COURT: Well, look them over and tell
' wme which of those because I think we are going to decide
the issue of privilege first.

I want you to have whatever discovery you are
entitled to on the 1lssua of privilege, postpone the other
discovery, and we can dispose of this issue of privilege
either on sumuary judgment or on the trisl on the merits
of that issue.

MR . STANFORD: Your Honor, as a procedural
matter what I asked for, the defendant would claim
privilege on any of those 424 quesiions which have been
propounded.

MR, COWNOLLY: ©Ch, certainly.

MR. STANFORD: Do you claim privilege ocu all
of them?

MR, CONMEOLLY: I do not know yet. I
objected to 325 of them. I sald 325 of them were
‘ ” objectiongble on theiv face.

THE COVET: But you have not said which of

them.
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MR. CONNOLLY: No, I have not red~starred
tiwera, but I would be happy to send you a copy of it.

THE COURT: Well, cut it down to what you
think you are entitled to, Mr. Stanford, on the issue of
privilege, and I will undertake to rule on those on which
they object to.

MR. STANFORD: Since we have reached this
impasse, Your Honor, I do not want to waive any of the
other arguments that we have on the wotion, and I think it
would be better .if we waited until that time co raise
the other issues that we heve.

THE COURT: That 1s right. All right.
That will be all right. You may preserve all your others.
The oaly thing I have ruled on ie that I have given them
ilecave to amend.

MR. CONNOLLY: Your Honor, you have 333,
and would you return that or I will because I sm charged
with 1t?

MR, STAWFORD:  Your Homor, I just wanted to
clarify the ruling on the motion itself. Has that been
denied with leave to amend, Your Honor?

THE COURT: I will grant hﬁm leave to file

s e 4 A A 8

_an amended answer. My feeling is thet in view af Lhe

points raised in the affidevit of Mr. Helms, the fact that

& defendant who is sued mey have difiiculty because there
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may be an appropriate case of public reasons why he should
not raise the issue of privilege by giving away an inside
man or giving himself away, I think it is a perfectly
reasonable reason for delaying raising the question.

I think it overrules or X think it overweighs
the perfectly valid point that you have made on the other
side.

MR. STANFORD: Well, Your Homor, I would ask
Your Honor to amend that intq,<§%.to deny the motion to
amend for this reason, that when the defendant amends his'
answer that them I thiak there would be 2 new motion which
would be appropriate rather than this motion.

THE COURT: You mesn it will make a differend
Yes, I will be glad to hear yéur other motjon, and if you
want I will scratch cut something, and I gather that I am
being given to understand by the defendant that the reason
that he did not raise this dofense more explicitly
originally was because he considered he wes not authorized
to do it,

MR, CONMOLLY: Because he was ncot a free
agent.

THE COURT: Until this affidavit of Mr.
Helms was cbtained. Isn't that correct?

MR. CONNOLLY: That is correct, Your Honor.

I represent that to you.
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THE COURT: oo you dispute that? If so I

will make the defendant swear to it or if counsel make that

[

statement, I suppoese you would accept it unless you want to
‘ cross-examine counsel.

MR. STANFORDZ: we do not know that to be a

>t

fact,

THE COURT: Well, how are we going to

-1

establish it as a fact? Let ir. Comnolly tgke the stend

80 VOU €2n cross-examine him.

MR, STANFORD: No. 1 do not ask that, Your
Honor .

THE COURT: Well, he has just made that
statement, a&s I undarstand it.

MR, CONNOLLY: 1 represent to you solemnly,

" Tour Honor, that this defense, of couvrse, occurred to us
" at the beginning. We had to consult with our client and
P
" others interested in this case, and the decision was that
; that would not be raised firsi, and it was that when
18

discovery came forward that we convinced the other persons
19

interested to Taise it.
20

Now, we were permitted to raise it only for

21

the first time on thet occasion.
22

. THE COURT: You sald, “would not be raised.”

23
. MR, CONNOLLY:  No.
) THE COURT:  You mean c.ould not legally be
25
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raised?

MR. CONNOLLY: Well, they would not raise
it, would not ralse it,

THE Z0TRT:  You mean they would not allow
you to raise it?

MR. CONNOLIY:  Yes.

THE COURT: All right. Now, you say other
people. 1t was nct the decision of your zlient?

MR. CONDIGLLY: Yes.

THE COURT: ALl right.

¥R, STANFORD: 1 would like Mr, Raskauskas
to respond to that.

THE COURT:  £11 night.

MR, BAIZAUSKAS:  Well, Your Hopor, I want to
zddvess mysell to this one peint which I think would be of
assistance to both counssl enad to the Court.

I think if Your Honor would deny this motion
today without prajudice it would put the file in a posture
ze that they cculd fila 2 new motion for sumxary judgment
in contemplation of their amended answer because it will
clucter the file up somevhat if we are working with an
amended answer, 1 think.

THE CﬁwﬁT: ¥ think that is right.

R, COTRDILY: Your Hounor, can I be heard

nn that?
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THE. COURT:  All right.

MR. RASKAUSKAS: T would like to address
myself om &hat point, and one cdditiomal point, Your Honor.

THE COURYT: Well, let us see where we stand.

MR, CONNOLLY: Yes.

MR, RASKAWSKAS: This is very unfortunate
and it 1s vexry tragic if Juri Raus, the defendant, who
slandered my client did not have the vight ts plead a good
defense if he has such a defeunse at the ocutset just as 1if
unfortunately that cne of the heroes of World War II should
ba permitted o be slandered; ﬁut our contention is that 1f
he did not availl himself of this defense because of his
involvement with the (J4, that is tragic and unfortunate,
but it does rot helr Him nerxconallw,

He has personally waived that defense.

THE COURT: ¥o, he did not. I think if he
was net allowed to do i% by law and he did not walve it
because you cannot do something that you have no right to
do.

Xf he wos ot grented permission te do it
until just recently when this affidavit was filed then he
has a right to Jo it.

Now, Mr. Connelly has represented that he was
not. 2allowed to do it hy Zaw, by his superiors, that he was

prohibited from entering this defense.
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Is that what I uaderstand? .

MR, CONNCLIY: That is correct, ¥Your Honor,
and I am prepared to prove it.

I0k. RASKAUSKAS: I would like to know where
Mr. Coanolly got kis lafermetion for thal?

THE COURT: Mr. Commolly, be sworn and take
the stand.

MR. OOMNOLLY: I will prove it through Mr.
Prettyman.

THE CCURT: AL right,
Thereunon

.. B&PRETT PRETTYMAN, JR.

was called as g witne: s for and on behalf of the defendant

sud, having been filrst duly sworn, was oxaminad and

5

toegtified as follows:

LIRLCT EXAMINATION
EY MR. CORNOLLY:
A Mr. DPrettvman, state your full neme, please?
£ . Bervett Duvetiyman, Ju.
{ irve woun @ menier of the Ber of the United
States Districit Court for the District of Colimbla?

A I am.
¢ Auad tao Supveae Court of the iited States
and e United States Courc of Appsals Lo Chs District of
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Columbia?
A Yesg, sir, I am.
G Do you have any experlence in governmeal?
A Yes, I was former Sperisl Assiztant to the

Attorney Generzi of the Unlted States end Speclal Assistant

to the White House.

€ Vhen 4id vour leasve your service in the White
Housa?

A In July o»f last jesr,

€ Shortly after leaving did you have occasion

with me to visit the hesdpuarters of the Central Intelligence

\gency st Langley, Virginia?

A < did,
O 03d v theve discuss a libel suif or a

slander sult that had been brought by Eerik Heine against

Juri Raus with an attoensy of the Central Intelligence

Agency?
A 1 did.
C Wag I poesent?
& You wers,
G Tell us whethsz or not we discussed with that

attorney the quastice of raizing a defense of absolute

privilege in this ease?

¢ Lhat woaponse did we get at that time?
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1 )
& That we do uot have permission in view of the
i law to raise tiwl defense.
‘ ! ¥ Uc you thiuk that you are free from tae tenor
! of that conversation o disclose the name of the persomn
-
’ wio told you that?
6
) & Fraokiy, Mr. Coanolly, I would think not.
‘ P, GONNULLY those are all the questions
S

i have.

THE COIRY: VWell, when was this? VWhen did
tals happen?

THE WIINELS: ihis, 1 cannot give you the
wonth, Your Honor. 2t was shortly sfter I ieft the

aovermaent service. it was wiihin tne last--Mr. Connolly,

14
can you refresh sy recollection from your file?
15
MR, CONROLLY: L think we can take it--Your
16
Bonor, I would have to loox st my diary, whicn is not nerve,
17
Your Honor, but shortly after the suit was filed.
18 B
Tk COUAT:  All right.
19
MR, COWNOLLY: The suit was filed in
20
November of 1964.
21
THE COUkils Yes.
@
Woen did you leave government service?
23
Tab Wilkiti: VWien I said last year 1 meant,
24 :
it would heve been '64, July of '64.
25 T |

THE COURT: You left government service in
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A i
July of '647
1 .
THE WITNESS:  Yos, six.
9
THE comml: A1l right. Do you want to
3
. cross-eaanine?
4 .
MR, OCITROLLY: i heve just ocne or two
5
guestions.
6
Just o minuate.
7
vR. STANFORD: 411 right.
8
BY MR. CONNOLLY:
9
& Vpon receiving, Mr. Yrettyman, this lengthy
10
liet of incerrogatories from the plainciff did you agein
11
journey with mz o the Central Intellizence Headguarters?
12
A T dide
® -
L Lid we then discuss agein the guestion of
14
raising the defense of chsolute privilege?
15
& Ve did, ves.
16
{ Whet regponse Jid we get on this occssion?
17
A we were insen told thet the sgency would
18
consider the submissicn of an affldavic, which subsequently
19
was forthcoming along the liuowe of the affidavitc that has
20
been flled.
21
TdE UURY: 411 right.
@
M3, COMNOLIY: That is all
23
THE I {ross-exanine.
24
25
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BY MR. RAEKAUSEAS:

¢ Mr. Prettyman, had there been any change in

[

ne secrecy law respecting the Central Intelligence

’ Agency between your first and second visits to that agency?
4
A So far as I know, none.
H
¢ And 1s it 8 correct statement that on the

first visit that you were forbidden to use the defense

-1

of privileged immunity?

A Yes.
9
C Because of that law?
10
& Well, I presume so, yes. The law was

pointed out. We discussed the law, and we were told that
the man’s capacities and duties were such that this could
‘ not be disclosed and therefore that the statements which
we would like to have put in the snswer the first time,
which would have claimed absolute privilege, could not be
* claimed.
17

£ Now, can you explain to the Court why you
18

were permitted to do on this occasion for the summary
N Judgment what you were forbidden to do on your earlier
visit with respect to the secrecy law?

A I do not know the policy reason or other
)
‘ N reason that the agency decided to change its stend. I
do know that there had been an intervening factor of the

interrogatories which would heve sought this particular
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information.
Q S50 it was on the--
A From Mr. Raus relating to his employment.
« So would i1t be a fair statement then that it

was the factma;wghange in this case rather than the change
in the law, the secrecy law, which permitted you to raise
the defense of absolute immunity?

MR, CONNOLLY: I object to that.

MR, RASRAUSKAS: 1 have nc further questions|

TH&E COURT:  2id he answer it?

THE WITRESS: No.

MR. RASKAUSKAS: 1 will withdraw the
question.

THE COURTL: Well, 1 think it 1s a matter of
inference.

MR. RASRAUEKAS: Yes.

THE COURT: 4And argument. 1 think you have
developed facts.

MR. RASKAUSKAS: Yes, sir.

THE COURT: 411 right. Thank you.

MR, COMNOLLY:  Your Honor, I would ask you
to please continue the motion rather than making a ruling
on the merits.

THE COURT: I have indicated that I would

make certain rulings in view of the testimony, and of
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15
course will write an opinion and will indicate in the
opinion what my rulings are.
MR. CONNOLLY: Thank you, Your Honor.
(Thereupon, the hearing was concluded.)
certified to be a true and correct transcript

of the proceedings in the above case.

. /./ . -y S
; /{J'fff” pA 0N '\1 L,ﬁ/ (//Qka /‘1() .

) Official Reporter
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE H
' Plaintiff | 3
V8. ; s Civil Action No. 15,952 |
© JURI RAUS H |
Defendant s i

|

1

il

POINTS AND AUTHORITIES IN OPPOSITION TO ‘ !
THE_DEFENDANT'S MOTION TO STRIKE INTERROGATORIES
Comes now, the plaintiff, Eerik Heine, by his attorneys, e
b
Ernest C. Raskauskas and Robert J. Stanford, and opposition to

the motion to strike interrogatories respectfully states unto

this Court that the relief herein sought should be denied for {
the following reasons:

1) Defendant alleges that 424 interrogatories, by their

numerical weight alone, constitute an oppressive burden on him.
In some cases 424 interrogatories might appear oppressive, but ‘
this contention becomes rather unseemly when defendant, himself,
has taken the deposition of Eerik Heine, a veritable 942-page
autobiography under oath of the plaintiff. "The guide is not
the number of interrogatories propounded, but rather it is whether
or not the demand is reasonable as viewed with relation to the

particular case." Conuso v. City of Niagara Falls (WD NY 1945)

Case 1, 4 FRD 362. The fact that plaintiff had a choice between

1

interrogatories and depositions does not bar the use of interroga-
tories. Hoffman v, Wilson Line ;hg, (ED Pa 1946) Case 2, 7 FRD 73

. ]
This objection of oppressiveness comes some seven weeks after the

interrogatories were filed, and after defendant had been given

3 several extensions of time in which to file answers and objectioné

R R R R EREEEEEEEEESEEBBm———

Moreover, general‘objections to interrogatories such as claims ;

oy )
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that (1) a party may have to.make research and assemble data, (2)f
that the interrogatories are unreasonably burdensome, oppressive
and vexatious, (3) that the interrogatories seek information
readily available to the interrogating party, (4) that the inter-
rogatories would cause annoyanée, expense, and oppression to the
objecting party without serving any relevant purpose to the issue|
areall general objections which have been repeatedly held as

i insufficient by the Federal Courts. (See 4 Moores Federal Prac-
tice 33.27.) Hickman v, Taylor (1947) 329 US 495, 67 8 Ct. 385,
{91 L ed'451, has held that the presumption is for discovery,

2) Pléintiff does not have the resources qf the defendant '
so that he might indulge in the luxury of a”942»page deposition. i
Rule 33 provides for interrogatofieq so that all litigants may ;
have an opportunity for discovery, irrespective of their economic;
situation. Moreoverf many of therinterrogatories propounded by |

: the plaintiff are such that are not susceptible to adequate answe

b
upon oral'deposition. !
3) Defendant claims that a great number of the questions i
inquire of privileged mattér and 325 of the interrogatories
! areobviousiy objectionable on their face. No specific objections
to individual interrogatories are made. This Court and the plain+
I tiff are left to speculate as ;o which interrogatories the
. defendant finds objectionable; Such a general objection is not
only untenable uﬁdet any decided case law, buﬁ it also indicates
a flagrant disredardlby the defendant of the plaintiff's right of
discovery.
4) The @energl objection of 1mmater1ality is not only the
g last claim by the defendant, but the most presumptuous. The clainm
; of immateriality i8 based 6n the contention that-the defendant
will prevail on his motion for summary‘Judeent;

i

-l-

-
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5) Rule 33 FCRP, requires that the defendant serve written

{
i
i
ﬁ objections together with a notice of hearing the objections at
; the earliest practicable time. Defendant has not filed the

i

: required notice and therefore his motion should be denied as not

properly filéd.

Respectfully submitted,

/s/
‘i ’ Ernest C. Raskauskas
. 1418 Ray Road
Hyattsville, Maryland
" Area Code 202 296-4272

/s/

Robert J. Stanford

: - 10401 Grosvenor Place

: : o Rockville, Maryland

i . " Area Code 202 296-8870

Attorneys for Plaintiff f

CERTIFICATE OF SERVICE

: g I hereby certify that copieé of the fofegoing were personallyg
iise;ved upon Paul R. Connolly, Esquire, and.E. Barrett ﬁrettyman,
Jrf. Esquire, Attorneys for Defendant, to their office address at i
815 Connecticut Avenue, N.W., Washington, D.C. 20006, this 23rd
'day of February, 1966. | '

.Brnést C. Raskauakas ;

3=
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IN THE UNITED STATES DISTRICT COURT

\EERIK HEINE : ' |
Plaintiff t o i
vs. , t Civil Action No. 15,952 i
;EJURI RAUS ‘ :
Defendant :

ORGANIZATION OF MEMORANDUM OF OPPOSITION TO SUMMARY JUDGMENT

AT ICI A2 T AR e

1. The issue of absolute privilege is not before ths Cour:s
for determination since it has not been pleaded in accexdance
with Rule Bf{c) FRCP and Rule 15(a), and defendant has waived this
defense, :

2. There exist numerous genuine igsues of fact, including
but not limited to the materially conflicting statements in the
affidavits submitted by defendant.

3. The affidavit of Richard Helms in support of the motion
for summary judgment is insufficient under Rule 56 in that it
falils to state personal knowledge, fails to set forth facts wnich
would be admissible in evidence, and the affidavit fails in that
affiant is8 not competent to testify at trial.

4. The statements by defendant complained of were not privi-
leged as officially immune, since they were without or beyond
statutory authority. ' :

5. There is an omission of essentisl facts ralevant to the
capacity, purpose, scope, extent of authority, end nature of employ
ment of defendant Juri Raus concerning the statements complained
of which conclusively precludes consideration of such factual

questions as “"outer perimeter” and concomitantly renders resclutilo
by summary judgment impoasible.

T

-

6. A decision as to whether a privilege sheuld be considered
under mtate law or under Federal law iz premature until there is
a resolution of the issue of scope of employment.

7. Employment by an agency, alone., does not provide a3 privi-
lege to an incividual. A judicial determination examines with
scrutiny the pcrmal scope of agency powers, in accordanca with
duties and cuatomary behavior, with reference to external circum-
stances. :

8. Plaintiff has pot had the benefit of discovery, although
attempted hut opposed by defendant, and thus 18 not able to respond
to the concluaions stated in defendant's affidavit.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINB H
Plaintiff s’
vs. ' s Civil Action No. 15,952
JURI RAUS 3
Defendant ]

MEMORANDUM AND POINTS AND AUTHORITIES
IN OPPOSITION TO THE DEFENDANT'S MOTION
FOR_SUMMARY JUDGMENT

Comes now the plaintiff, Eerik Heine, by his attorneys,
Ernest C. Raskaﬁskas and Robert J. Stanford, and in opposition
| to the Motion for Summary Judgment respectfully state unto the
Z’ Court that the relief herein sought should be denied for the
‘ following reasons:

1. Defendant's Motion for Summary Judgment is founded upon
a claim of absolute privilege which he claims is now a fixture
of Federal law applicable to defamatory statements made by all
Federal officers of any rank the "outer perimeter" of whose
duties authorize them to speak or write of another or who speak
-~ or write defamatory matter in the.discharge of their official
| duties. The defendant further claims that the matter is to be
determined without regard to;thé rules of privilege under state
law and that the question calls solely'for the application of
Federal atahdarde. This defenae is raised for the first time,
and exclusively, by the contents of an affidavit executed by one
Richard Helms, executed on the 30th day of December, 1965, approx-
imately thirteen months after the institution of plaintiff's com-
plaint. | '

Plaiﬁgiff contends that under the present posture of the
pleadings, a new defense asserted for.the first time, and then

only in affidavit form, accompanying a motion for summary judgment
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by the defendant, does not bring said defense properly before the!
: Court at this time for a resolution of the same under the provi-
sions of Rule 56, FRCP. The defense of absolute privilege or
absolute immunity cannot be considered as a negative defense by
any stretch of the imagination, and under the requirements of
Rule 8{c) FRCP, defendant was obliged to plead absolute privilege
or absolute immunity as a "matter constituting an avoidance or
affirmative defense." v Therefore, since this defense was not
affirmatively asserted in the answer it cannot now be presented
to the Court for determination. This 48 not an attempt by the
plaintiff to resolve this issue of absolute privilege on the
nicetieas of pleading, and although the mandate of Rule 8(f)
requires that all pleadings be so construed as to do substantial
justice, nevertheless, in order to avoid waiver of the defense
which he nows asserts by affidavit, the defendant must satisfy
two conditions precedent in orderlto have this issue of absolute
privilege considered. First, he must comply with Rule 15(a) and |

obtain leave of Court in order to amend his answer to include the

1/ Defendant claims that the question of absolute privilege and
absolute immunity is a matter to be determined without regard to
the rules of privilege under state law. Accepting this statement
for the purpose of argument, plaintiff contends that reading

Rule 8(c) in the light of Erie Railroad Co. v. Tomnkins (1%38)
304 US 64, 58 8 Ct. 817, 82 L ed 1188, 114 ALR 1487, that the
Court is being presented with a Federal matter which is to be
resolved by Federal statute, Federal common law, and the Federal

] . Rules of Civil Procedure with respect to the pleadings. Accord-
| ingly, since the plaintiff's prima facie case did not raise any

1 Federal question or consideration of absolute Federal privilege
or official Federal immunity, in order for the question of absc-
lute privilege to become a legal issue in this case, a true
affirmative defense of absolute privilege or official immunity
was required of the defendant in his answer, which he has failed
‘ to allege, and such failure to plead an affirmative defense
results in the waiver of that defense and its exclusion as an
issue in the case. Alexander v. Alexander, D.C.S.C. 1956, 140
F.Supp. 925. C.J.S. Federal Civil Procedure 88 306, 308

Darron and Holtzoff, Federal Practice and Procedure, 88 277 et aq.
3321, 3336 et seq. 3362 et seq. Moore's Federal Practice 8,27 4_V.

-2
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and having caused the plaintiff to change his position, and shape

his prosecution of this cause for a resolution on the merits,

defendant should not be permitted to assert the defense of absoluée

privilege at this time. By his conduct of this litigation he has

waived his right to assert this defense and the reason for the ,
I rule as announced in Barr v, Muteo, i.e., the protection of a

; government official from the onus of any litigation, is no longer
evident in this case. He has voluntarily submitted to the burden

of a trial and to the inevitable danger of its outcome, 8o that

the reasoning of Gregoire v, Biddle does not now apply.

2. There gzisgvgumggogs genuine issues of material fact.

Controvered allegations can only ba resolved by trial on the
merits and not by use of summary judgment, Free v. Bland, (1962)
32 8 Ct, 1089, 369 U;S. 663, 8 L.ed.2d 180. The denial of a
motion for summary judgment is appropriaté when legal issues are
of particular significance or particularly complex or where legal
| issues can be intelligently resolved only upon a fully developed

record, Anthony Grace and Sons, Ine, v. U. S., Court of Claims

“1965, 345 F.2d 808. A summary judgment remedy is extreme and

not to be used as a substitute for trial and any doubt as to the

existence of a triable issue of material fact must be resolved

against the'movent, Jacobson v, Maryland Césual;x Company, 336

f.2d, 72. : ;

j The £irst test which must be applied to determine the appro-

priateness of this motion is the comparison of the pleadings

including the complaint, the answer, and all affidavits filed

' i
herein on behalf of the plaintiff and the defendant in the variousf
stages of this litigation and those which have been filed with the

motion of the defendant and with the'oppgsition of the plaintiff.

—5-
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affirmative defense of absolute privilege, and second, he must
appeal to the discretion of this Court that justice dictates that
he be givén an opportunity to amend his answer approximately one
(1) year after the filing thereof. This second condition is not
80 easily met by the defendant. If he had a defense of absolute
immunity, it was available to him at all times mentioned in the
complaint. However, he did not plead it as was done in one of

the principal cases upon which he relies, Steinberg v. O'Connor,

200 F.Supp.737 (D Conn.1961) and terminate the litigation at its
inception, but he elected to defend this action on the merits. He
was not concerned, as was Judge Learned Hand in Gregoire v. Biddle
177 F.2d 579 (2 Cir.1949), that he was confronted with the burden
of a trial and the inevitable danger of its outcome, but happily
he assumed the burden of litigation and took a monumental 942-pagé
deposition of the plaintiff; causing tremendous expeﬁses for trang-
portation, deposition cost, counsel fees; lodging, meals and other
incidental expenses, all incurred either.or both by himself and
the plaintiff, nor did he hesitate to ask for informal discovery
through his counsel as is evidenced by their letter of April 28,

1965, attached as Eﬁh}bit A hereto, and further, to insure an

effective resolution of this claim on the merits, he caused his
investigators to travel the'length and breadth of this country
interviewing witnesses, vno less than ﬁhirty—f.hree in number, as
is evidenced by the letfer of Olaf Tammark attached hereto as
Exhibit B, but he also exposed himself to 424 interrogatories
which he knew, by his counsgl, were coming when the same were

being prepared. In addition, either gratuitously or perhaps to

in an affidavit executed by the defendant on January 15, 1965,
in support of his Memorandum of Points and Authorities in

-3
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|

Opposition to Plaintiff's Motion that Deposition be Taken on

|
z
|

iMritten Interrogatories, defendant states in paragraph 2 of said

i’affidavim

"Incident to my duties on behalf of the Legion
of Estonian Liberation, I did, as set forth in
my answer to the complaint, say of the plaintiff
that I was in possession of responsible informa-
I! . tion received by me from an official agency of

the United States Government to the effect that
; the plaintiff was a Soviet agent or collaborator
! and on that account should not receive the coop-
! eration of the Legion and its branches during
| the plaintiff's tours of the United States.
This statement was true."

i
dl
Pnd then in paragrarh 3 under oath, he advises this Court of his
{

;
iwery limited resources as a GS-12 in the Bureau of Public Rcads,
Fith oenly a very recent raise from GS-11 effective January 3, 1965.
In the memorandum accompanying said affidavit, he states that he '
possesses no financial resources other than his job and that to

flake him pay plaintiff's deposition expenses under the circumstances
would lack the basic elements of "fair play." He leads this Court
to believe that he has extremely limited resources from ﬁhich to

conduct this litigation, and nowhere does he suggest, that in the

vent that his then subsisting defenses proved to be fictions, he
ﬁas the majesty of the United States, the money of the C.I.A., and
khe mockery of absolute priv;lege hovering on a standby basis, to
e thrust upon this Court and the plaintiff in the case of need.
ven as late as November 30, 1965, defense counsel in a letter to
Fhe Clerk of thig Court, requested that the Calllof this case be
keset, among.other reasons, because defendant "plans to take the
‘epositions of many witnesses in this matter. These witnesses

ive in all parts of the country." (Exhibit €) It is from this

| : ——
Foature that the defendant now presents the Court with the novelty
bf absolute privilege. The defense of absolute privilege, if

; _ _ ‘
fvailable. logically presents itself as the first defenselto assert

wdf

'

1
H

!
i
i
¢
{
i
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. gence Agency, and when he

L of his employment by the Acency

t

|
[

|

‘Paragraph 53 “Eerik Heine is Page 2 of the defendant's answer,
a2 communist and Eerik Heine is second defense, paragraph 1,

i Agency.

We shall refer to the following pleadings and documents: E
(a) Plaintiff's complaint filed November &, 1964. !
(b) Defendant's answer filed January 3, 1565.

(¢) Defendant's affidavit supporting defendant's opposition
to motion to permit deposition by written interrogation
dated January 13, 1965.

(@) Affidavit of Richard Helms dated December 30, 1965,
accompanying defendant's mqtion for summary judgment.

(e) Affidavit of August Kuklane dated February 17, 1966.

Plaintiff's Complaint Defendant's Answer
) !

a KGB agent." ", . . he did say that he was in
: possession of responsible inferma-
tion received by him from an
official agency of the United
States to the effect that plaintiff
was a Soviet collaborator." :

|
In paragraphs 6 and 7 plain- Page 2, paragraphl, second defense,

tiff states that the defend- rhowever, he denies making the
ant uttered the words "Heine. statements attributed to him as
is a KGB agent, he is a specified in those paragraphs."

communist spy." C i

Helms' Affidavit : " Raus' Affidavit
"On those occasions specified Paragraph 2 says that the state-
in paragraphs 5, € and 7 of ments (re: EBerik Heine) were made
the complaint, the defendant, "incident to my duties on _behalf
Jurli Raus, was in possession of the Legation of Estonian Liber-
of information furnished to ation. . "

him by the Central Intelli-

snoke concerning the plaintiff

on such occasions he was act-
ing within the scove and course
. 1]

on behalf of the United States.”

Helms' Affidavit ‘ Raué"AffidaGi;
Paragraph 3 states that the . Depaftment of Corurerce, Washington,
defendant Juri Raus was acting D. C. Employed By Bureau of Publid
"within the scope and course - Roads..

of his employment by the

-6

.
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Answer of Juri Rausg

Page 2, second defense,
paragraph 1, the answer of

Juri Raus denies making the
statements attributed to him

ag specified in those para-
graghs (6 and 7); admits hav~
ing spoken to one August

Kuklane "on an occasion earlier
than those specified in para-
graphs 6 and 7 of the complaintd

Affidavit of August Kuklane

The affidavit of August Kuklane
avers that the statements were
made cn the date specified in
the plaintiff's complaint and
in essentially the same form as
specified in the complaint. He
" states that ". .

" the plaintiff Eerik Heine was a
communist and that the informa-
tion was given to him by the
FBI.»

Helms' Affidavi

On those occasions specified
in paragraphs 5, 6, and 7 of
the complaint. . . “he spoke
concerning the plaintiff on

such occasions . . « within
the scope and course of his

employment by the Agency."

Paragraph 3 of the affidavit

of Richard Helms claims that
when the defendant spoke cone-
cerning the plaintiff "on thosae
occasions specified in para-
grarhs 5, &6, and 7 of the com-
wlaint" that he was acting
within the scope and course of
his employment.

There is a mutual exclusion

Defendant's Answer

The defendant in his defense (7t§)

said the defendant was privilegg
to speak of the plaintiff as he
did, since the defendant was
acting as appropriate officer
of the Estonian Liberation Move-
ment.

In the answer of the defendant,
second defense, paragrarh 1,
rage 2, "he denies making the
statement attributed to him as
specified in those paragraphs."
(i.e..paragraphs 6 and 7)

palpably evident in the juxta-

position of the material averments as set forth above. Most

pointedly is the final example placing the denial in the answer

vis-a~vis the assertions of the Helms®' affidavic.

denial in the . defendant's answer

A persisting

of the statements of paragraphs

& and 7 of the complaint forecloses any attempt to claim that

they were made in the course or scope of CIA employment.

To

peremptorily arrogate course-cof-employment privilege in such a

case is either grossly careless or incredibly audacious.

-F -
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Juri Raus told your affiant that
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. knowledge. In Sprague v. Voqt (CCA 8th, 1945) 150 F.2d 795, 800
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3. There is a ¢gross insufficiency inherent in the affidavit
supporting the defendant's motion. (Rule 56(e) FRCP)

a. There i8 a failure to show personal knowledge of the‘
atfiant.

Paragraphs 1 and 2 of the said affidavit of Richard Helms
claim a familiarization, not a participation, in the events, and
the .knowledge.: was received iﬁ a manner to which the Court and
the plaintiff are not privy. A failure to amply demonstrate such
personal knowledge is violative of Rule 56(e) FRCP which requires

that supporting and opposing affidavits shall be made on personal

the Court said:

When affidavits are offered in support of a motion

for summary judgment, they must present admissible

evidence and must not only ke made on personal

xnowledge of the affiant but must show the affiant

possesses the knowledge asserted.

b. The affiant is not competent to testify at trial.

The thrust of Rule 56(e) is that the affidavit "shall set
forth such facts as would be admissible ingevidence and shall
show affirmatively that the affiant is competent to testify to
the matters stated therein." Assuming arguendo, that there was
a showing of personal knowledge, and facts rather than conclusions,
there must be a showing that the affiant is competent to testify.
In Banco de Espana v. Federal Reserve Bank of New York (CCA 2d,
1640) 114 F.2d 438, 445 Judge Clark stated:

A bona fide affidavit to support a summary judgment

must necessarily be a statement of facts which the

moving party (sic) knows and is able to substantiate
at trial. o

k]

In the Banco de Espana case, supra, the affidavit of an ambassador
who could, by diplomatic immunity, refuse to appear in Court was
not defective barring a showing of such privileged refusal, how-

ever the defendant in his memorandum, page 2, paragraph 2 and in

-B-

-
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footnote 2 forecloses in cavalier fashion, his own ability to sub-
stantiate the statements made in the Helms affidavit by claiming
that the affidavit is "without possibility of Qispute." Footnote
2 sets forth that the Director of Central Intelligence is directe:
to protect "intelligence sources and methods from unauthorized dig-

closure," and under the latter section (50 USCA 8403g) the Agency

lication or disclosure of the organization, functions, names, \

|

{

t

E is exempted from the provisions of any law "which require the pub-
%

{ .

% official titles, salaries, or numbers of personnel employed by thé

1

| Agency.” ' , ':
The clear implication of these statements is the hanging of |
! & curtain or more appropriately, a cloak, by the CIA, limiting thg
l revelations to those which have been supplied by the affidavit. .
35 Since there can be no expatiation of the ccnclusory state-

i ments of the Helms affidavit, if the restrictive statutes and the |

:fExecutive Order (No. 10501) are to be followed, the affidavit

|
i
i
|
i £ails under the requirement of 56(e) "that the affiant is competent
¢ ‘ '
{ to testify to the matters stated therein." i
! It must be presumed that the defendant has made a full dis-

i

iclosure of the facts. As held in Sexton v. American News Company,
| 9.C. Fed. 1955 133 F. Supp 591 "where evidence is taken in support

éécf motion for summary judgment it is duty of counsel for both
?iparties to fully disclose all evidence bearing on the issue raised
;‘by the motion and if on such disclosure, it appears that only one
i%verdict can be rendered, it is the dQuty of the Court to enter
judgment in accordance with the showing mode.

¢+ The affidavit fails to set forth facts as would be

|

|

h admissible in evidence. -

[ The essential averments of the Helms affidavit, despite the
1

; deceptive presumptiousnaess of their presentation, are as follows:

P o -G
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ication of information of an official nature. In a logic textbook
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{a) The CIA participated

{b) .There was a ccmmunicating of information by CIg

(c) When Raus, the defendant, spoke he was acting
within the scope and course of employment of

CIa

All three are conclusory statements, opinions of the affient but

t

1

. ]

not facts in accordance with 56(e). as held in Creel v. Lone Sgar

Dafense Corporation (CA 5th, 194%8) 171 F.2d 564, 967

No witness would be permitted to testify that appellee
operated as an independent contractor and was in the
production of gocds for commerce which are the ultimate
facts in issue (emphasis supplied).

Statements by Helms in paragraph 2 of the affidavit aver ;
familiarization with that of which there is absolutely nc factual
pasis, "the Central Intelligence Agency's participation in commun-
icating information concerning Eerik’Heine to representatives of
the Estonian emigre community. . - (paragraphn 2 of the affidavit)

We are presented no facts to show that CIA participated and
further it is wholly improper and inefficacious for the affiant
to characterize the issuance of defamatory statements as a communy
this would appear as a classic example of begging the question,

since the affiant assumes as a given fact that there was an

official communication when that is an ultimate judgment which

. must be formed by this Court upoch everything prasented to it.

The affiant's usurpation of the Court's function is most

wJuri Raus, . . - was acting within the scope and course of his

j
|
i
boldly blatant in paragraph 3 wherein Helms avers summarily that ‘
|
employment by the Agency. . ."2/ No facts substantiate this i

2/ Scope of employment is a question of fact determinable under
the circumstances of a particular case. Torklecka v, Morgan,
125 Ohio St 319, 181 N.E. 450.

]

i

!

|

-10- V ‘

~
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. ing within the scope of Liis employment, nevertheless, ?laintiff

" directed by the National Security Council., However, 403(4d)(3)
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conclusion, in fact, the prefatory clause of paragrapb 3, j

“defendant . . . was in pcssession of information furnisghed him

|
; by CIA," might more readily support the conclusion that there wasi

no directive or even authorization for such statements. Also
patently absent is an elucidation as to the information in the ;
Gefendant's possession. i
4. Assuning arguendo, that the defeanse of absoclute pr;.v:.legi
were timely filed, and assuming further the defendant had filed ai
legally sufficient affidavit setting forth facts from which the

Court could conclusively £find that I» was a Federal officer act-
i
urges that the defense of absolute privilege is not avallable to |
defencdant inasmuch as the statements made by defencant come within
cne of the recognized exceptions to the immunity of a Federal
of ficer, those exceptions being (1) actions by officera beyond

their statutory powers and (2) even though within the scope of

their authority, the powers themselves or the manner in vwhich
they are exercised are constitutionally void. Dugan v. Rank !
(1963), ©3 S. Ct. 999, 372 U.S. G0S, 10 L.E4.2d 15. In this case/

the actions and statements of the defendant were clearly without
the statutory powers of the CIA.é/
It cannot be argued that the defendant was performing some

function for the Agency under 403(4) (4) or (5}, either in colla-

woration with another-intelii¢ence agency or at the direction of ;

3/ Under 50 U.S.C.A. 8403(d) the CIA is charged to (1) advise |
{2) recommand (3) correlate, evaluate and disseminate intelli- '

i qence within the gcvernﬁent, and (4) and (5) authorize per;ormance

~£ other services for existing intelligence agencics and as i

nrovides "That the Agency shall have no police, subpoena, law-
enforcenment powers, or internal-security functions.” Moreover,
the same gection (3) limits, "acpropriate dissemination of such
intelligence within the government using where appropriate exist-
ing agencies and faczlitLas." .

ik
H K}
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‘the Maticnal Security Council, inasmuch as 403(d) (3) contains

a mandate excluding particigation of the agency from "internal-

’security functions.” Accordingly,'statutory authority for the

|
{
1}
!;conduct of the defendant against the plaintiff is non-existent. ‘
iéDefendant argues that Barr granted absolute immunity to a gover.-g
i . i
‘;ment official in a fairly pe?estrian matter and that in this case

!

i

-vof much greater ccncern to éhe interests of the United States is

. vhe nether world of international conswiracy, espicnage and sta g{
i grafg." {(emphasis supplied)
i Plaintiff answers that there is clear, explicit statutory

. authority for each of these nether world activities about waich .
;jﬂefendant claims concern which has been given to agencies, boards !
H

! and departments other than the CIA. For example, the Subversive !
' , !
i;Activities Control Board, created under the internal Security Act;
T

2

"of 1950, a prime purpose of which Act, as stated by Judge Pretty~;

IECogtgal Board (C.A.D.C. 1953). 331 .24 64, 14 L.Bd 46 (remanded E
!:ior further greceedings cnmnconstitutional grounds), was to
. zxposa to public knowledge those organizations or individuals whof
;éknowingly’and wilfully participated in the world Communist wmove- |
i xent. The Federal Civil Defense Act of 1950 limits investigation%
'gsf espionage, sabotage or subversive acts exclusively to the FBI
“0 U.5.C.A. 2263. The conspiracy laws are eaforced by the Attorney
reneral. Statecraft, as it is characterized by the defendant, is
 sracticed by the Secretary of State 5 U.S.C.A. 151 et seq. and the|
- Foreign Service 22 U.5.C.A. 801 et seq., as amended 1955, 1956,

‘. 1960, The entirse aroa about which defendant speaks is well

-12-
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| Gefendant's statutory authority to slander plaintiff. Defendant

i
: {
| |
1{’egislated.i/ sc that the caly apether land is the area of the :
{ 1
: |
ihas the affirmative burden to establish statutory authority before
1
i
\

)
| he can claim official immunity, and which in Maryland he must

! establish by a preponderance of the evidence. Ketherby V. Retail
| Credit Co. 201 A2d 344, 235 M3. 237 (as to burden).

Therefere, until defendant makes a showing by a preponderanc

! of the evidence that he had statutory authority, the defemse of

U, /B

absolute privilege and summary judgment are not available to him.

5. If the records sth that genuine issues of fact exist t
and that the evidence on those>1ssues is conflicting, of uncertaiﬁ
weight, in part incompetent, and itself susceptible of various |
g interpretations, only by a trial can the Court ascertain the Par-
¢ tinent facts and move to decide such questions of substantive law!

1

1
as those facts present. In such a situation the entry of sumary |

judgment is not the proper method. American Securit Company V.

' Hamilgon Class Comrany 254 F.2d 889, €92. Also to be considered |
is the fact that the affidavit, the inherently defective slender

reed upon which the motion rests, is uncomplemented by other valid
evidence of affidavitror Gocurentary form. Nething sets forth §

with decisiveness or clarity the elements of fact upoa which the

Court can make a determination of the vital central issue upon

! which the motion depends. Nothing states the dates of the

i 4/ 1Internal Security Act of 1950, 50 U.8.C.A. 88781-790
Comaunist Control Act of 1954, 50 U.S.C.A. 8841 et seq.

; Smith Act, 18 U.S.C.A. 2385

\ Foreign Agents and Propaganda 22 U.S.C.A. 601 et seq.

i Subversive Activities Control Board, 50 U.5.C.A. £8791-793
i

Registration of Certain Persons Trained in Foreign Espionage,
50 U.S.C.A. 88851-836
£spionage and Censorship,’ 18 U.S.C.a. BE 791-797
Federal Bureau of Investigation (Espionage, sabotage or sub-~
versive acts, investigation by 5 U.S.C.A. E341(c)) ,
Foreign Relations 18 U.S.C.a. 58951 et seg. . L
. Censpiracy, 18 U.S.C.A. 371 ‘
Sabotage, 18 U.S.C.A. 2153
| Treagon, Sedition and Subversive Activities, 18 U.S.C.A. 2381
| National Security Agency )
| i\

JR— . - . e
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defendant's employment with Central Intelligence Agency, his
position, his supervisor's name and title, the employees under
his supervision, if any, the nature of his mission at the time

of the utterance of the defamatory statements, the person and thei
positicn of the person who ordered the defamatory statemenis made?
against the plaintiff or the purpose of such character assassina~-
tiocn of the plaintiff, a person well known in the Estonian communT
ities of Canada and the United States as a militant anti—Communis#
on this continent and in Europe. The defendant's claim of privi-)
lege under official scope of employment is unbuttressed by the
information which is presentedband questions such as “outer !
perimeter" cannot even be considered. Nothiﬁg is said as to :
whether the defendant's position vested him with authority and i

discreticn to defame others and no legislative or executive orders

are cited demonstrating under what authority the organization fori

" which defendant Juri Raus was allegedly employed, is authorized

to issue maledictions in a course of its duties. . i

. €. It is premature tc determine whether a privilege exists
for statements éimmmhicated in.the course of employment under i
state court rulings or whether this is a Federal questicn until 5

there has been a showing of facts upon which there can be no dis-§

pute that the defendant was acting within the scope of his employ;
ment. This once again illustrates that the defendant in his
motion is premature and presumptuous in his ¢laim.

7. Kelley v. Dunne, 344 F.2d 122 (1965) in discussing the

principle established by the Rarz v. Mateo and Howard v. ILvons %
decisions notes certain cemmon denominators which are present in
all cases where the privilege is held to exist. At page 132 it

all cases viewed withéut reference to the defendant's alleged

=14~
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"

!

;xmotives, was within the normal scecpe of their agency powars. A
4]

i . , :

i;second commen denominator is that the activity of the defendant
i was wrima facle in accordance with his duties and customary

1

&

© behavior. Further this decision states that while no act can k
| @ever be judged in vacuo but only with some measure of reference tﬁ
external circumstances, some actions require very little showing i
ia order to appear at least prima facie justified, while other :

|
il need elaborate support. raradoxically it would seem that it is

' doctrine. In the latter case where an officer ¥nows that he is

acting cut of the ordinary, hie is on notice of the circumgtances,

I
!
]
{ in the latter situation that there is less need for the immunity
i
!

" and there is more reason for him to have to expect to be prepared

é{to Justify his conduct. This is far less cf a burden than if he %
i
had to be constantly on guard in every routine case of customary

activity.
Thirdly, since the doctrine of abzolute immunity is based

i upon the relative importance of the public, as against a private,

¢
]
¢
i
|

N

i
! interest, application of the doctrine must vary with the relative |
. . i
'weight of the competing interests. In the cases in which private

i%rights have been foreclosed, free exercise of the public function

' !

i
ib
i

has been considered hignly imporiant. i
i 8. The plaintiff believes that he has amply demwonstrated
igthe invalidity of the affidavit upon which the motion is totally g
, Gependent and the consequent impropriety of the defendant's posi-~
tion in its motion for summary judgment. To be considered howeveri
it

is the fact that the plaintiff has submitted interrogatories to |

" the defendant, granted lengthy extensions of time to counsel for
iithe defendant in order that those interrogatories could be

Tanswered and have subsequently been met with & motion to strike

filed synchronously with the motion for summary judgment.

“15a
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}.;laintiff thus is without inforrmation to further justify his
oppes-iion to the motion and notes this inability in order that

. he may avail himself of the provisions of 56(f) FRCP. |

i For the foregoing reasons, pléintiff respectfully moves the

Court to deny defendant's motion for summary judgment.

| "/

8 _ >/ {
. BErnest C. Raskauskas i
: 1418 Ray Road ;
‘ . Hyattsvillie, Maryland :
b Area Code 202 256-4272

; !

‘ | /s/ |
- ' Robert J. Stanford :
‘ 10401 Grosvenor Place
Rockville, Maryland
Area Code 202 296-8870

Attorneys for Plaintiff

‘ CERTIFICATE OF SERVICE i
i {
I certify that a copy of the foregoing Opposition was person-

3;4lly served on Paul R. Connolly, Esquire, and E. Barrett Prettyman
”Jr.. Esquire, Attorneys for Defendant, to their office address at
Y315 Cennecticut Avenue, N.W., Washington, D.C. 20006, this 23rd

day of February, 1566.

3 o /5 /

Zrnést C. Raskauskas
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT Cr MARYLAND

1 EERIK HEINE, _ ) !
ig Plaintiff oy ,
i v. ‘ ). Civil Action No. 15952 f
JURI RAUS, ) | i

' Defendant )

i ‘ AFFIDAVIT

)
August Kuklane, 4714 South Thomas Avenue, Baltimore, Mary-

' land, 21206, being first duly sworn, deposes and says: That he

ﬁis persona}ly acquainted with both the plaintiff and the defend- '

iant in the above-captioned matter; that he has familiarized himself

}Ewith the allegations contained in the Complaint in the above- !

4entitled case; that on or about July 4, 1964, he was at an Estonian

rgatnering at Laurel Acres, Pasadena, Maryland, the defendant, Juri
@Raus, told your affiant that the plaintiff, Eerik Heine, was a
?Communist, a Communist agent, and a KGB agent, and said Juri Raus
Sfurther stated that this information was given to him by the

1F.B.I., Federal Bureau of Investigation; on or about September 4,
i :
ﬁ1964, at an Estonian gathering at Estonian House, 1932 Belair Road

- 3altimore, Maryland, at a reception in honor of Estonian Colonel
: .
+ Alfons Rebane, the defendant, Juri Raus, repeated to your affiant,

I

the same allegations that he made on July 4; 1964, and he again
stated that the source of tﬁis informatiop Qas the Federal Bureau
" of Investigation, and he étated no other source for said infcrma-
* tion.

. 7 |
. . - e / = el
: B Fety e icle) sk
» . ‘ Augusk’xuk;ane 2/

Approved For Release 2005/01/27 : CIA-RDP75-00770R000100090001-4




o e . s’

Approved FiilRelease 2005/01/27:CIA-RDP75-00‘000100090001-4

i

|

i

%i

STATE OF MARYLAND )

- ) ss ,

{ COUNTY OF ) '
1

i . 44 i

11 Subscribed and sworn to before me this _/_L____ day of February, |

''1:66. !

i !

! l

|

: L s , e
i S ) e "-‘7 g
; . . . N ARV

Notary Public

zl
\SEAL,
. ; / -/
: . [, Sy e
» My commission expires A AR A
f . i

J
]
;r |
{‘ -
"
: |
i
|
I ‘
i
! -
Il
!
j
i
"
h '
I .
4 .
i Y ’
FCo?7 SKEENS &  h
- SKAUSKAS '
A oo Y AT LAW
wis “hT N W
~
'
.
-2
~
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IN THE UKHITAED STATLS DI. TRICT CQURT
FOR TIIE DISTRICT OF MARYLAND
FERIK HEINE ¥
121 Mount Olive Drive
Rexdale, Ontario *
Canada
=
Plaintiff
"
VS, ‘ Civil Action No. 159532
Erd
JURI RAUS
5103 43rd Avenue %
Hyattsville, Laryland
,Unl ted States of America *
Defendant *
MOTICK THAT DEPOSITION BE TAKEN ON WRITTEN INTERROCATORIES
OR IN ALTGPJ.»;“T.LV&, THAT DEFENDANT BE CRDERED 'I.‘O PAY T’TJAIN-
TIFRS TRAVEL AND LODGING EXPLNSES FOR QORAL DI ITION.

12

Plaintiff moves th
2laintiff,
served by defendant on plai
taken only on written inter

-~

¥

plaintiff resides in Rexdal

dred miles from the Distric

afford the expense of trave

the District of Columkia, 1

court

notice of the tak

£y

for an order that the deposition of

ing of winich on oral examination was

's. counsel on January 6, 1865, he

ntiff

rogatories, on the ground that the

e, Ontario, Canada, more than five hun-

t of Columbia; that plaintiff cannot

1ling from Rexdale Ontario, Canada to

ocsing time from his employment, and

lodging in the District of Columbia for two days, inasmuch as he is

a workman receiving a subsi
concerning which the plaint
simple and cen be inguired
tories

In the alternative, pl

examination be permitted,

the expenses of travelling

further that the defendant

in the District of Columbia

for two days.

de

stencs income: and, that the matters

1£f will be examined are comparatively
into effectively by written interroga-

aintiff moves the court that if oral

e

Ryl

tote

t sla

endan

&)

reguired to advance

%)

to the District of CoTumbia by plane and

be reduired to pay plalwtlfr lodging

-~ T
1=y 3

for two nights together with his meals

.

kauskas,“xsguire

‘
{

\_,n

Ernesu C. Ras
1412 Ray Road
Hyattsville,ﬁaryland
202-296-4272

Attorney for Plaintiff
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CERTIVICATE OF SLERVICH

I certify that a copy of the foregoing Motion was by me mailed,
A = _
a1

postage prepaid., this | 5 day of January, 1965, to Paul R.

Connolly, and E. Barrett Prettyman,Jr., Attorneys for Defendant,

to their office address at 800 Colorado Building, Washington, D.C.

Ernest C. Raskauskas
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I TS UNITED STATES DISIRICY COURT
FOR TIW DISIRICT CF HARVLAMD

BERIK EBLIE )
Plajatiff - )
V. ) Civil Asticn Moo 15952

JERI RAUS )
Dafandant )
TR O POLNTS AMD AUTUCRITING XH OTPOSITION 70
AP PEROSIVICH L7 TANDY €O URITINN INTERBOCATORIESG,

TWE, TONT DIVAUDANT T CRDIRGD TD PAY PIALNIIFZ'S
DAL, AL LORRLYS DUDEINRS FOR CDAL DNPCSITECY

¥

The plointiff’s octicn seske Tom Thousand Dollavs {$10,000)
cempensatery damnges and Cos Rumdred Thousand Pollars {$100,000) punitive
dennges £rom the defendont on acccunt of threo elleged slonders spoken of
the pleineiff botween Noverder 9, 1903 and Scptander 4, 1984, The defendent
has ansuvered that, incident ko his dutfcs as latlonsl Commandor of the Legioa
of Eszouiaa Liberation, ha did ooy of the plafatiff thot the dsﬁend&a& vas
in pocsession of resp@ﬂsiblg inforzation veceivaed by him from on official
agcacy of the United States Covorimont to ths cffect that the plaintiff ves
o Soviet gppent or esllaborater, and on thut account, should ot reseldvo tha

copperation of the Logien and dgs branchoo durdng ehe plaintiff's wouvrs of

the Unlted Stoton. The dofeondont haz Further assorted that this stotaanent

&2
bEA
e, s

was true. The ploinsiff, on the other hand, allegas, intex alia, that he

hes lectured in this country on bis exporienses “es & pricomsy in Rucslan

.priSQa compa and on his persensl Cucxilla f£ighier activities in Cocupled
Eatenia,” ond that his roputaticn in the Vetonlons consinlty has been danaged
by the dofendont’s allojed otatemants.
"It is ot once épparcat frem the brecdth and scope of the activitias
involved that writ€sn intsrrogotovics ove au inadeguate cubdstitute for oa
/"

oral deposition. The plaineiff’s assertien thiat . . o the £OLEaTs concara-

ing which the pleintiff vwill ba axwwmined arc corparaiively simple and cua
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be inguived into effeztively by writtes intervogstorics” connot withstend
enalysis. 7

The scope of relevency in o defonstion actiom is &8s brond as ony
motter litigated bofore tho courts. Sievce the thrust of o defomacion dotien
is domage te a reputsticn, tho eatiro persznal history of tha piaimtifi is
foir ground for dincovory. Likosiso, whon punitive domazes gre scughe,
and malice 1o ehorged ef tho defondang, a2 tivorions wiadceh ooy spring fron
leng aopoclations and hiddon momorics may likewlos bs appropricte subjccts
for discovery. %Thooa mattevs comnwot be cuplored en weitten intersesstorics
becouse 4t ds ixzpossible to anticipaio tho angwers which may ha forctheoming
to the vavlous coursns of iﬁ?uiry vhich my be oponed,

In the prosont éaaa; those comsiderations apply with even greater
forca. Tho plaintiff®s histevy as en alleped Sovict priscner end as on
slleged guerilla frcsdom fighter will have to be ouplored. Simce all of
thio occdvity suppoocdly cccusred bohind the Irven Curtaism,. there are not
avelleble to tha defondant dosumonts or othar public oources of haswledoe
azainst which to vorify the p;&imsiﬁi“a anowergs The naturo of plaintiff's

lecouring cetivitics; his relotlonahiln g6 various Estonlon orsonizations
£y W

_.‘

and movamomks, and his roputatien Mamvagst venders of the Dstenden eommnity”
are all propor avcas of digsevery. Wb plaintiff's dopositioa musk, thoree
foza, ke wvidaevanging, ond tho tvuth or falsity of the plaintiff's stoxy
mast largely dopend upen 1ts dnherceat charaster.
Even dn ehe ordinary ostlon, it i gonerally held that ozal intow-
gegntion ds mach Co be preforrcd ovor writton letorzegatovies, In ¥, O,

Unelinolmoxt Ve Glaxh Balemong Gn., AL P.R.D. 33, 58 (S.B.0LY. 1931), the

Court sodd: “indor ovdinary elrecumsianees, the cdvaatasos of oral cunmdng.
tion evor the rigidity of writtea intortozatories aro rxeadily echeevledesd.
Croas~cxaaivation of a8 witnzon who oy bs evasive, reealsitrant or noa-
regpunsive to quectlens 46 an essoatial in fosvoiing out faste, pavilcularly
of an cdvarss party or witmoog,"”

T2 proseut dopeslitisn L6 of Cho sdversa paviy. &t 456 ©ob oas

telen to edtnblich some routdino ond not vendily eovaded foct. It de
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‘elosed in his coerplaint and the dofondont’s offidavit, vhich s atenchzd
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intended to be 8 searching inquivy of tho plaintiff. Por this reassm,
written lntorrogateries are en incdesuato substitute for enm oral cngmination,

The plaintiff supgests, es ga altermative, that his travel ond

’.

ledging cvpenses for the tehking of his depositica bo poid by the defeadont,
The grounds vhich he asscrts for this umuseal roguest sze that ha campst
afford tho cest of travel frem Renodale, Catarfe, to Haohington, De C.,
Yinaszueh as k2 10 o vorhkmas reeofving 4 pubsistence inceme." This asoortion

of fact 1a his.woticn 15 mot supported by offidavit and 4o pot edoguately
detalled in ewder to pormit the Court te roke an fatelliscat judgmoat wich
veopest to 4t. The Couzt io not told tho cuount of his Lvcoms from his job,
or eay othor foct comcerning the {ingnelol esndition of the plodntiff, Ha
oirply suzgosks chat eha defondont pay for the privilese of having boon sued
im the Diotwict of Marylomd to tho oxtent of underwriting the plointiff’s
coots of lltigoatien. Tio Couvt 43 wot told any facts ot all with xespect to

the exlstence of ouy othor sourca of Ausena of the plaintlff or of his toral

finaoeial worth, %Those are relevont eoasidersticns. Soa Ipyin 0o, Ve Tida

Pobliochine Co,, 13 PoR.B, M0 (G.D.HLT. 1932}, And, indend, the bare os~

sextion by the plainiiff in hils wovimn povers that “ho 48 o worloon t&cazvimar
a subsistence Ancenc' would seim to ceuflict with his assertions in parse
gropn & of tho corplaint that ba ”par&iail§ earmed his livelibsed and
acquired covtain suns of vonsy" from lacturieg and from the exhibiting of a
ootlon pieture “ottonded by thoucands ond thousands of porsons of Estonion
extraction,"

Thare is, wsrcover, no aosertica by the plalutiff, as thore kas
been in poma cases, that his Jjob would be jc&pg;dg§@§ by tikz tieme vhich he
would be roquired to tale to jourasy te Hoshington, D. €., to siva bis
dopositien. e is probably unable to nala séch an esseritien in vicw of the

froguency with which ha bas hoveiofeoro come to tho Unitcd States, as dise
horoto and incovposated hovelm.
It is 2 wolleestoblishod gonoral sule ehat & pleinedff rust ooka

himaself avallable for the taling of his eral deposition in the forum which
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eka, 21 F.R.D. 184, 193

ke hinsolf bas chosen. Plorea ve Poreith

(S.D.IL.Y, 1957). Im Xsuin Co. v. Tide Pebldahine Co., ounza at 18, the

Court statcd ghe woual vule te be chat g plaintdff, bavieg seleoceed a
forum, mmat be propoved to besr thoe posessary eosts of vosoeuting his alodn,
cd, thorofore, shsuld polodt to exomimation ok his e crpensa An the forum

ko has chooon" pzzeyd: Zuodflee ve Slo3o Ioascs Tom, . 11 POR.D, 202 (s.b.

Ho¥e 1834); ongrorawy ve Sholdsn, 16 PoRlD. 24 (3.0.8. ¥, 1954); 24 Barron

& teltonfi, Polonal Prastics end Proncluen (1961) § 713 at pp. 212.213,

Az diselosed by tho defeadant®s affidavit, ho 48 o Covermmont
eployee atecnpiing to raise ard rotatetn a fodly vpon g modest s,zz—::c;a@,

g posscoses oo finonsinl ?éswmaa ethsr than blas job, Ug carzics scvoral
curvont dobts., Under thooo ci_z:ca,:i«waamczcs, a vuling which would poseit the
defendont &o bo cucd in this Dlotrick but uvhdeh vould thon elthoe reguize
bin to prepore his dofomszs et hie cum cEpomse, far ronsved frea this
Plotrict and ountaide the Unleed 35:53%:%:5-5, er to support tho plaintiff st the
f@i.’u:‘;, would lack bosic elcsonts of faly play.

Khatever hordohip o bunden nay be drposed upon the plainiiffe-and
the enistonce of these earast be detersined ea the basis of {aié izavia;; |
popere=-cmust bo wolghed ggalunt tho dofondont’s aned cdeguately o proepare
i*iis dafense @E;fi‘té avall bincelf of tha digcovory prorczatives vhich the
Podoral Rules of Clvil Progcedure accord ¢o him,

Regpontfully asuboltied,

2

(et
FPavl R, Couooily
3531 Albzuavle Stroot

Boghesds, Torylom

o

It

Ge Larrest PFrego
-

i

o b -
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CERTIVICAT CF SORVIER

A copy of the fercgoing Hovwrandun af.Peints angd Authoritics in
Oppocition to Plaineiff’s Potden ehat Doposition be Token on tritton Intor-
rogatories, or in Altcrnstive, that Bofemdont be Crdored to Pay ?l&iﬁtifﬁ's
Travel ond Lodsing Brponses fox Oral Depeosition cod otteched Affidavic
vaa mailed, postage propaid, ¢his /%’ﬁésj ol Jamory, 1965, to Ernost C.
=

Raghaushas, Bsg., 1418 Roy Resd, Hyagzawilke, Hggylsaﬁ, Ateornsy for

Plaineifs.

js/

Poul R. Commolly
Attorusy for Dofendont
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE )
Plaintiff )
V. ) Civil Action No. 15952
JURI RAUS )
Defendant )
STIPULATION

It is stipulated by and between the parties to this action,
through their attorneys, that:

(1) The date heretofor set for the taking of plaintiff's
deposition is hereby changed from February 2, 1965, to 10:00 a.m.,
Saturday, February 27, 1965, in the offices of Hogan & Hartson,
800 Colorado Building, Washington 5, D.C.;

(2) The plaintiff hereby voluntarily withdraws his '""Motion
That Deposition Be Taken on Written Interrogatories, Or in Alternative,
That Defendant Be Ordered to Pay Plaintiff’s Travel and Lodging Expenses
for Oral Deposition, ' filed in this Court on January 13, 1965; and

(3) The plaintiff consents to the taking of his deposition

by the defendant on February 27, 1965,

By signed
Ernest C., Raskauskas
1418 Ray Road
Hyattsville, Maryland

Attorney for Plaintiff

By signed
Paul R, Connolly
5411 Albemarle Street
Bethesda, Maryland

By signed
E. Barrett Prettyman, Jr.
800 Colorado Building
Washington 5, D. C.
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IN THL UNITED STATES DISTRICYT COURT
FOR THE DISTRICT OF MARYLAND

EERIK HEINE, * ;
*
Plaintiff, i

V. t Civil Action No. 15952

k:
JURI RAUS, *
w
Defendant. *

™
L

© PRABCI

bl

The Clerk of the Court will please enter the appearance of
Robert J. Stanford, Esg., 1730 M Street, N.W., Washington, D.C.,
as co-counsgel in the above styled cause.

et &—-«»--D ( -
A _ Y ]

L O T
Brnest C,. Raskauskas
Attorney for Plaintiff

1418 Ray Road I

Hyattsville, Maryland '

e //
ot - ‘
¢ —" \\ o U . p

ST e
RoPert J. Stanford /

1730 1 Street, N.W.
Washington, D.C.

CERTIFICATE OF SERVICH:

I ccpy of the foregoing FPraecipe was personally served by
the undersigned on Paul R. Connolly and E. Barrett Prettyman, Jr..,
Attorneys for Defendant, at 800 Colorade Building, Washington,
D.C., this 27th day cf February, 19&5.

T JUE——
2

ovex U L
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IN TUE UNITED STATES DISTRICT COURT
FOR TXE DISTRICT OF MARYLAND

I EERIK HRINE )
Plaintiff
V. Civil Actiom No. 15,952

JURI RAUS

Defaendant

A R S

EOTION TO STRIIE INTENNCCATCRIES

Comes now the Defendant by his cttorneys and moves the Court,
pursuant to Rule 30(b), F.R.C.P., to strike the Plaintiff's interrogatorics
to the Defendant upon the following grounds:

(1) Four Rundred and Twenty-four interrogatories spresd over
seventywone pages constitutes gn inordinate number of interrogatories co
that they may be said to be oppressive,

(2) The very prolific and rcpetitive charactor suggests, if it
does not require, that Plaintiff's interrogation take placa upom an oral
§apositiog.

(3). A great mumber of the quostions inquire of privileged

watter and 325 are obviously objectionablc on their face.

| (4) 1In view of the claim of absolute privilege wade by the
Defendant in @ Motion for Summary Judgment filed contemporaméously herwsith
the Defendant's answers to the imterrogatories, if permittcd, would be

iomaterial.

G PASL R, COMMILLY

Paul R. Connolly

5411 Albemarle Street, W.W.
Westmoreland Hills

Woshington 16, D. C. OL 2-5851

\
”
E. Barrett Prettyman, Jr.
3708 Bradley Lane
Chevy Chase 15, Marylamd OL 6-7289

CE£ Counsel: Attorneys for Defendant

Hogan & Hartson
215 Connecticut Avenue -
Jashington, D. C. 20006
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CERTIFICATE OF SERVICE

A copy of the foregoing Motion for Summary Judgment, attachad
Exhibit A, Supporting Mcmorandum of Points and Authoritics, aud Motiom to
strike Interrogatorics was mailed this /] ‘Ebday of Jamuary, 1966, to
Brnest C. Baskaukas, Boquire, 1418 Ray Road, Hyattsvillae, Haryland, and
Robert J. Standord, Esquire, 1730 M. Street, N.W., Washimgtom, D. C.,

Attornays for Plaintifg,

, [PAGL R. COIMGLLY

Paul R. Coanolly
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‘IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLAND
EERIK HEINE _
Plaintiff
A

Civil Action o, 15,932

JURI RAUS

L

Defendant

DEFENDANT'S MOTION POR SUMHARY JUDGMENT

Comes now the Defendant by his attorneys and movas the Couxt,
pursuant to Rule 56, F.R.C.P., for a summary judgment in his favor and for
reason therefor says that upon the basis of the affidavit of Richard tclums,
Deputy Director of Central Intelligence, attached hereto and incorporsicd
by reference as Exhibit A, the Defendant ia entitled to judgment as a
watter of law and thorﬁ is pot, nor can :her§ be, any genuine issue of
material fact, as more fully appears from the memorandum of points and

authorities attached hereto,

|PAUL R. CCHICLLY:

Zaul R. Counnolly .

5411 Albemarle Street, N.W.
Westroreland Hills
Washington 16, D, C.

OL 2-5851

E, Barrett Prettyman, Jv.
3708 Bradley Lane ,
Chevy Chage 15, Maryland
OL 6-7289

Of Counsel: - ’ .
Hogan & Hartson

815 Conmnecticut Avenue
Washington, D. C. 20006 *
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IN THE UNITED STATES DISTRICT COURT
_ FOR THE DISTRICT OF MARYZAKD
EERIK MEINE )
i Plaintiff )
l \ ) Civil Action No. 15,952 :
| JURL RAUS )
| A
I Defendant )
i
' MEMORANDUM OF POINTS AND AUT IORITIES IN SUPPORT.
i . OF DEFENDANT'S MOTION FOR SI2MARY JUDGYENT
The complaint charges that tha defendent committed threa sapazata
acts of defamation against tha plaintif?. It allezes that on November 9,
1963, at & special meeting of t_:he Board of the Legion of Estonian Libozaticm
in New York, the defendant said of the plaintiff that he "1s a Commnist" —=d
"a KGB Agent,” the latter intending to refer to the plaintiff as a Comzunist
sacrat agent (Par. 5); that on July 4, 1964, "at an Estonicn gathering at
‘ N Laurel Acras, Pasedena, Maryland," the defendant spoke to onc August Kuklane,
RN again saying that the plaintiff was & Communist and a Com:tuaist agent (Par. 6);
-
' and that on September 4, 1964, "at an Esconian gathering at Estonian House,
1932 Belair Road, Baltimore, lMaryland, at a reccption in honor of Estonisn
]' . Colonel Alfons Rebane," the defeandant sjain said to August Kuklane of the
plaintiff that he was & Communist and & Comunist agent (Pat. 7).
The ccmplaint also alleges (Par. 9) that the defendont '"is a peTeon
of apparent responsibility whose position in life and whose position in
Y/
various Estonian organizations {s calculatod to give credit to the uttora.cs
. and charges"” made concerming the plaintiff, .
The angwer admits (Sacoud Defense) that the dafendant did say tuac
"he was in possession of responsible information received by him from an
| :
1/ The answer admits that the defendant at all material times was "tho
National Commander of the Legion of Estonian Liberation, Inc.” (Second Defensa)
| 3 : )
233 - :
0OwoO | , .
2ah -
g5¢
z28
° H
ZZw
H
[+] V3 I
Te%
3
— -
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official agency of the United Scntéa Government to the effect that the plain-
tiff was a Soviet agent or collnbo#ntot and on that account should not receive
the cooperation of the Legion and its branches during the plaintiff'’s tours .
of the United States."

_The Pourth Defensa in the asnswer raised the clainm of privilezae and
asserted that the defendant spoke of the blntn:iff in furtheraance of his
legitizatéd duties, However, tho affidavit of the Deputy Diractor of Ceatral
Intelligence, without pontbnity'of dispute%/uow informs the Court that, oa
those occasions on which the defendant spoke of the plaintiff, the defendaat
"was in possession of information furnished to him by the Central Intelligeace
Agency" and "on such occasions he w;n acting within the scope and course of
his employment by the Agency on beh&lﬂ of the United States,"

Under thc;n circumstances, thore arfses in favor of tha defendant

an _absolute privilege which prcéludon. evean under a showing of actual malicd%L
any possibility of recovery by the plaintiff. As a matter of law, the
defendant is entitled to judgment.

The matter 1s to be determined without regard to the rules of privi-
lege under state law.ﬂjThe question calls solely for the application of
federal etendards. In Howard v. Lyops, 360 U.5. 593, 597 (1939), tha Suprcme
Court, in ennunciating a rule of absoluta privilege appiicable to lower rcuks

of federal employees (im that case, the commander of the Boston Raval giady~

yard), said;

2/ Undor both 61 Stat. 497, as amcaded, 50 U.S.C.A. §403(d)(3) and 63 Stat.
211, 50 U.S.C.A. §403g, the Director of Ceatral Iatelligence 15 directed to
protect "intelligence sources and methods from unauthorized disclosure," and
under the latter section, the Agecacy ia excupted from the provisions of zny
law "which require the publication or disclogura of the organization, func-
tions, nzmes, official titles, salarics, or numbers of pexrgonnel employaed by
the Agency.” See also Executive Order No. 10501, Nov. 9, 1958, 18 F.R. 7049, V]
as amonded, 50 U.S.C.A. following §401 (1965 Cum. Supp.)

3/ wWhich, of course, the defondent denica. (Fourth Defense)
4/ B.g., Maryland in the development of its own low of privilege "has chova

reluctance to extend absolute privilege" to any but vory senior state officers.
See Carr v, Watkins, 227 Md. 578, 177 A.2d 841 (1962).

o2
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At the outset, we toke note of a question which tho

Court of Appeals, on its vi:w of the case, did not find

it necessary to regolve -~ uhother tha extent of the
privilege 1in respect of civil liability for statemcats
allegedly defamatory under state law which ray be claimed
by officers of the Fcderal Govornzeat, acting in the course
of their dutica, 45 & question as to which the federal
courts are bound to follow state law, We think that the
very statexmont of the questioa dictates g nagative cngwer,
The authority of a federal officor to act derives froa
federal gourcas, and the rule wahich recognizes a privilege
undar oppropriate circumstences as to statcnments made in
the course of duty {3 oae decignad to promote the effectiva
functioning of the Fcderal Govornment., No gubject could ba
ona of more peciliarly federal concern, ard it would deay
the very considerations which give tho rule of privilege
its boing to leave detcrmination of its exteat to tie
vagaries of tha lavs of the soveral states. Cf. Clearfield
Irust Co. v. United States, 318 U.S. 353. We hold that the
validity of petitioner®s claim of abzolute privilegs must be
Judged by federal standards, to be formulated by the courts
in the absence of logislative action by Congrascs.

The rule of absolute privilege 18 now a fixturae of federal law
applicable to defematory statewmants mada by all federal officera of nny:rank
the "outer porimater” of whose duties authorize them to speak or write of
another or who speak or write defamatory matter in the discharge of their
official duties. The matter has now baen gettled by Barz v. Mattco, 350
U. 8. 564 (1950), and Heward v._Lyens, su ra, both decided the saema day, aad

s/
followed in Preble v. Johnson, 275 F.2d 275 (10th Cir. 1960); Souber v.

&/
Gliedman, 283 ¥.2d 941 (7th Cir. 1960), cert. denied, 366 U.S. $06 (1981);

Cve Gustavsson Contractinz Co. v. Plocte, 299 P.2d 655 (2<¢ Cir. 1962), cert,

e eeronne ¥

. z
denied, 374 U.8. 827 (1963); Poss v. Lieberman, 299 F.2d 358 (2d Cix. 1962),

3/ Libel suits dismissed (on grounds of absolute privilege) against civil
sorvice employees at a Naval Air Technical Training Center who made writica
statemonts to various investigators for a grievance committee about other
civil service employees. .

6/ Action for malicious defemation dismissed (on grounds of absoluta privi-
lege) against a Special Assistant to the Attorney Gencral who made the
etatexcnta &t a press conference about corruption on the part of tha former
District Director of Internal Rovcnue in Chicago.

2/ Tort action brought by a corporation for false and walicious statemcats

in an internal rveport by the Administrator of GSA, the Goverument contracting
officer, and his assistant. Dismissed on grounds of absolute f{mmunity.

.3.
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8/
cert. denied, 370 U.S. 944 (1562); Provnfield v. Lo 7%\3 113 U.S. App. D.C.

248, 307 P.2d 389, cort. denfed, 371 U,S. 924 (1962); Vozencraft v. Captiva,
10/ . 11/
314 F.2d 288 (5th Cir. 1963); Dermman v. White, 316 F.2d 524 (15: cir. 1963);
12/

_and Waymire v, Deneve, 333 F.2d 149 (Sth Cir. 1964),

The doctrine of absolute privilege to speak or writc in a defamatory

manner of any person has long been recognized to raside in federal officars of

Cabinet rank. E.g., Sgalding V. Vilaa. 16l U.S. 483 (1896). In both tha

Barr and Howard cases the Supreme COu.c considered whether this doctrine
13/

should be extended to “officors of lcwer rank in the cxccutiva hierachy.”
The Suprems Court said in the RBorr case, 360 U.S. at 572-~573:

We do not think that the principle aanounced in Vilas can
properly be restricted to erccutive officers of cabimet rank,
and in fact it nover has becn go restricted by the lower
federal courts [citing cascc]. Tha privilege fs mot a badge
or emdlumcnt of exalted office, but am exprcssion of a policy
degigned to aid in the effective functioning of government,w<¥
It 18 not the titla of his officoe but the dutics with which
the particular oificer sought to be wmade to respond in damages
ls entrysted ~- the relatiocn of the act complained of to
"matters cozmitted by law to his comtrol or supervision,"#¥#
which must provide tha guide in delincating the scopa of tha
rule which clothes the official ccts of the executive officers
with immunity from civil defaczition suits.

8/ Absolute immunity accorded a c1a1m¢ repregentativa of HIEW who said
(erroneously) in an intermal memo that tho plaintiff, whose wife was claiming
S8ocial Security, had been disbarred frow law practice.

9/ Suit for slander dismisgsed (on grounds of absolute irzumnity) againot tho
Inspector General of the Alr Porce for statements wmade at a conference with
a congressman, businessmen end Alr Force officers.

10/ Libel action by an employec of the Department of Interioxr, Fish aand
Wildlife Service, Bureau of Comzercial Fisheries, against his superior basged
on an internal report was dismissed on grounds of absolute privilege.

11/ The Court held sbgolutely privileged an Air Force officer's charge to the
press that the plaintiff was irresponscible and had distorted the facts ia
stating that Texas Towar 4 had beon unsafe for many yoars.

12/ Dofamation action dismissed on grounds of absolute privilege where a
Bureau of Customs agent made gtatements during an investigation of plaintifs,
who had allegedly imported ltquor 1llegally.

13/ Barr v, Matteo, supra, 360 U.S. at 573.

—“-

e ———— . e e = ¢
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The effidavit of the Doputy Dizcctor of Ceatral Iatalligonce informs
the Court that the defendant wao charged with tho dutly of cpeaking of tho
plaintiff; that ha spoke with information furaichcd him by the Ceatrsl
Intelligence Agency, and that ian 8o spocking the defendant was engeged im

the performence of his duties and in tho course of his exployzent by and on

bahalf of the United Statca. Tiucrefore, despite the plaintiff’s allegations

of malice, the defendant is totally immuno from an actioan for demages for
defamation. - |

In particular circumstances, tha rule may socm harsh, that & Plroon
ray defane mther vith impunity, but the reasoa for tbﬁ docetrina hac beea
“edmirably expressed”, in tho words of tho Supzeza COn::.l%:/‘; Judge lezracd
Hand ia Gregoiro v. Biddle, 177 F.8d 579, 561 (2d Cir. 1949), gert. desicd,
339 U.8. 949 (1950); |

It does indeod go without s2yimg that oa official,
wio 48 do fact gullty of usirng his powors to veat his
opleen upon othars, or for say othor poercomal motiva
rot connzeted with the public goud, should mot escapo
lizbilicy for tha injuries Lo moy go causce; and, if it

- wora possible in practice to confine such compicints

to the gauilty, it would be mocostrous to dany Tecovery.
Tea justification for doing co £s that it Lo fcrscoibla to b
krow viothor the clafn is wall founded until thc cuze has
bocn tried, and that to sulolt all officials, tha inncceat
as wall as tha guilty, to tho burdea of a trizl czd to tha
inaviteble danger of its outccoz, would davpen tho crdor of
all but the most zegolute, or the moot drzesponsibic, in

the unflinching diceharga of their dutics. Azcla and

agatn tha public fnterest calls for actionm whick way turn
out to bo foundad on ¢ wistsko, 4m the face of which an official
‘way leter find himzolf hord put o it to satisfy a Juzy of
his good faolth., Thare must icdeed be moans of puniching
public officors who have beca trucnt to their duties; Lut
that is quite &nother matter f¥om exposing such a3 have

been honestly mistaken to gult by anyono who has suffered
from their exrors. 45 18 o ofitca the casa, tha cacwer

must be found 4n a Lalance Letweca cho ovilas incvicsblo im
ofther alternative. In thic insteace it has baea thsught

in the ond batter to lcave unvedressed the wronzs dosa by
dishoncst officars than to cudjeet those who toy w <o tholr
duty to the constecat dread of rotaliation.

This vas written of and spplicd in Rarr ond Pord to fairly

pedoatrian watters. Of much greater coucern to the iutercsts of the Uanited

Staxcs. is. tha nathar world of international. conspiracy, espionage and statcecvaft
14/ Pazx v. Matteg, supra, 360 U.S. at 571. : :

-

.s.
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The importacce to the United States of those matters and the
necessity of keeping thea from judicial aend other public imquiry are best
illustrated by the language of the statute which created the Contral Intelli-
gence Agency, 61 Stat, 497, as awended, 50 U.S.C.A. §£402, 403, which estab-
lighad a National Security Councu. "to advise the Presideat with respcct to
the integration of domostic, foraeign and military policiecs relating to the
national security;" comaitted to the Council the duty"to .asasess and agppraisa
the objectives, committments and rtsﬁn of the United States im relation to
our actual and potentisl military powor," and astablished under the Council's
Jurisdiction the Central Intelligence Agoacy “for the purpoae of coordinatiag
the intelligence activities of the several Govermnment dcpartzonts and agoncies
ia the interest of national security.” |

The effectivencss of this agency in dealing with national sacurity

matters obviously requires that the principle of Barr and Hezrard be applied

aven more stringeatly tham in the ordinary affairs of the civil &dministra~
tion of govermment.

In Steinberg v. 0'Corner, 200 F.Supp. 737 (D. Conn. 1961), the

Administrator of the Burcau of Sccurity and Consular Affairs of tha Dezavimont
of State in an eddress to a gathering of tho Vaterans of Poreign Wara spoke
of the usuanu' of passports to persona 'Who had a rocord of activity ia
support of the 1ntornauomi commnist movemant,” e réferrcd to guch percous
48 encnies of the United States, and tho record made im the case showed that
the plaintiff was sufficiently identificd as a subject of the Administrator's

rvemarka., When sued for damages for dofamation, tho Administrator pleaded

absolute privﬂege. which the court upheld upo;x the theory of Rarzr and Fownxd.
The court;. concluded that "The public statoment in the address before the VIW
concerned the busincss of his offica and dealt with a matter of alwmost unie
versal public iaterast." 200 P.Supp. at 739,

The same result shéuld follow in the present case, where it

. o
clearly appears that the defendant in spesking of the plaintiff was dis-

|
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|
charging duties imposed upon him by:hia office and was specaking in the ‘
! ' ;
interest and on behalf of the United States.

Regpectfully submitted,

Paul R. Connolly

5411 Albemarle Streat, N. W,
Westmoreland Rills
Waghington 16, D, C.

OL 2-5851

E, Darwott Prottymaa, Jr.
.3708 Bradley Lane

Chevy Chase 15, Maryland
0oL 6-7289

Attorneys for Defendant
O£ Counsel; .
logan & Hartson

815 Connocticut Avenua
l Washington, D. C. 20006

HOGAN & HARTSON
18 CONNECTICUT AVENUE
WASHINGTON, D. C. 20006
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MARYLARD

EERIK HEINE )
Plaintiff )
v, ) Civil Action o, 15,952
JURI RAUS >)
‘ Defendant )
DEFENDANT'S MOTION FOR SUMIMARY JUDGITILT

Comes now the Defendant by his attormeys and moves the Couxt,
pursuant to Rule 56, F.R.C.P., for a summary judgment in his favor amd for
reason therafor says that upon the bosis of the affidavit of Richard Lolms,
Deputy Director of Central Intelligemce, attached hereto and incorpordic
by rxeference as Exhibit A, the Defendaat is emtitled to judg.cit as a
matter of law and thurﬁ is not, nor caa there be, any genuinc issue of
material fact, as wore fully appears from the memorandum of points and

authorities attached hereto.

?aul R, Commolly

5411 Albemarle Street, N.W.
Westworeland RHills
tlaghington 16, D, C.

OL 2-5851

E. Barrett Prettyman, Jr.
3708 Bradley Lene

Chevy Chage 15, Maryland
OL 6-7289

0f Counsel:

Hogan & Hartson
815 Comnecticut Avenue
t/aghington, D. C. 20006

-
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Whe cAtrRe O » , IN THE UNITED STATES DISTRICT COURT
‘ FOR THE DISTRICT OF MARYLAND
/o)ﬂu [ C¢/Y :

EERIK HEINE )
© Plaintiff )
v. )  €ivil Action No. 15952
SURI RAUS | .) | T
Defendant )

ey

INTERROGATORIES TO DEFENDANT ©

TOs JURI RAUS
c/o E. Barrett Prettyman, Esquire
Hogan & Hartson K
Attorneys for Defendant
. 815 Connecticut Awenue. NeWo
J Washingtcn. D.C.

Plaintiff requests that the.defendant Juti Raus, ahswer
under oath, in accordance with Rule 33 of the‘ngeral Rules of
Civil Procedure, the following Interrogatories: )

;‘[L( o a. These Interrogatories are continuing in character,
% 80 as to require you to file supplementary answers if you obtain
further or different information -before trial.

b. Where the name or identity of a person is requested,

please state the full name, home address, and also the business

address, 1f known.

C. Unlessa otherwise 1ndic§ted; these Interrogétories

refer to the time, place and circumstances of the occurrences men-
"a*‘f tioned or complained of in the pleadings.

d. Where knowledge or information or possession of a
party is requested, auéh request includes knowledge of the party's
agents, representatives and, unless privileged, his attorney.

e.- The pronoun *you* refers to the party to whom these
Interrogatories are addressed, and the persons meniioned in clause

@.
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IN THE UNIT'D STATES DISTRICT COURT /Qé
FOR THZ DISTRICT OF MARYLAND

ERTX HEINE 3
171 “dount Olive Drive
Rexdale, Cntario;, Canada h)

Plaintiff S

Ve N Civil Action No. .5952

JURT Us 3
Sivs 43rd Avenue
Hyartsville, Maryland 3

Defendant )}

ANSWER

Eirst Defense

The complaint fails to state a cause of action entitling
the plaintiff to relief.

Second Lefense

1. Defendant admits the iuricdiction of the court. He
admits that the plaintiff is a resideant og Ontario, Canada, and that
the defendant is a citizen of the United States and a resideat of
Princc Georges County, Maryland. Yo also admits that he is 2nd was
in 1963 the National Commander of the Legion of Estonian Liocration Inc.,
anc¢ that he is a person of recponsibility and integrity whose wora «s
likely to be credited amoang ..ficers of the Legion and its various
brz-ches, excepting,.however, Aleksander Allikas, Elmar Keerd, and
August Kuklane,

Defendant further admits that the plaintiff has on several
occasions come to the United States in the guise of a lecturer and
exhibited a certain motion picture titled in english, “Creatcrs of
Legend,™ and, during the course of such lecture tours, has raised

P
suns of monzy allegedly for +he causa of Estonian liberation. The
deferdant likewise admits that the lectures and the motion picture
purport to describe the plaintiff's experiences as a partisan freedom

fighter in Soviet occupied Estonia.
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g 2, Defendant further zdmits that on NOVEEEfEm?{ %?ééﬁ'at (%mVKNINT
g a special meeting in the City of New York of the Board of the i AN

! Legion of Estonian Liberavion and the Board of the Legion's

% New York City branch, iIn the presence of other board members,

he did say that he was in possession of responsible information

i
i received by him from an official agency of the United States
' Government to the effect that the plaintiff was a Soviet agent

or collaboratoron that account should not receive the
: ST SEROTET PHREAR RES N

cooperation of the Legion and its branches during the plaintiff's

< —

tours of the United States.

o The defendant also admits having spoken to one August Kuklane,
an officer of the Baltimore branch of the Legion of Estonian Libcration,
in substantially the same terms as heretofore stated and for substantially
the same reasons on an occasionrgizl}er than those specified in
paragraphs 6 and 7 of the complaint. However, he 455335 making
the statements attributed to him as specified in those paragraphs.

2., As to each and every other material allegation of the
complaint the defendant either denies them ox is without knowledge
or information sufficient to form a belief with respect thereto.

Third Defense

The utterances made by the defendant that he had received
responsible information from an official agency of the United States
Gevernment to the effect that the plaintiff was a Soviet agent or

collaborator were true.

Fourth Defense -
The defendant made statements concerning the plaintiff only

upon privileged occasions to persons privileged to receive them, and

each such statement was made without express or actual malice in

furtherance of the defendant's legitimate duties, responsibilities
p

and offices.

HOGAN & HAPRTSON
COLORADO BUILDING
WASHINGTON 5, D, C.
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Fifth Defense
The defendant in speaking of the plaintiff as he did

| was exercising his right of free speech guaranteed by the First
!

Amendment to the Constitution of the United States.
- Sixth Defense
The maintenance of the present action by the plaintiff
; is contrary to the interest and public policy of the United States.

Seventh Defense

The defendant was privileged to speak of the plaintiff

as he did, since the defendant was acting as an appropriate officer
i of the Estonian liberation movement.
i Eighth Defense

The action, based upon a communication to August Kuklane,

is barred by limitations.

‘é /g/ Tcweelf

i Paul R. iormolly, Esq.

of counsel: E. Barrett Prettyman Jr.,
Hogan & Hartson 800 Colorado Building
Washington, D. C. Washington 5, D. C.

Attorneys for Defendant

CERTIFICATE OF SERVICE

copy the foregoing answer was mailed, postage prepaid,

/
this 3 day o /ﬂé) to Ernest C. Raskauskas Esqu1r

! 1418 Ray Roa

Hyattsville, Maryland, Attorney/f/; 13./(tlf /
: W

i . Paul R. Connolly, Esq.
Attorney for Defendant

HOGAN & HARTSON
COLORADO BUILDING
'+ 5dINGTON 5, D. C.

w
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{
“ IN THE UNITED STATES DISTRICT COURT
: FOR THE DISTRICT OF MARYLAND

EERIK HEINE )

:i Plaintiff, )
Ve ) Civil Action No., 15952
JURL RAUS )

Defendant. b}

NOTICE TO TAKE ORAL DEPOSITION

Please take notice that the defendant will take the oral
depocition of the plaintiff, Eerik Heine, commencing at 10:00 A.M.,
Tuesday, February 2d, 1965, in the offices of Hogan & Hartson,

800 Colorado Building, Weshington 5, D.C., pursuant to Federal Rules

of Civil Procedure, before George M. Poe, Notary Public, or some

P
s — Gir ([ ey |
! Paul R‘\‘Connoll i

D= aﬁ“»'“‘:)*-f — \
q'(z}»,;:_;“\\ v ,( S L(,L,uz,u( ~

1

v

other person authorized to administer an oath.

A (
E. Barrett Prettyman, Jr.

800 Colorado Building
Washington 5, D. C.
Attorneys for Defendant

CERTIFICATE OF SERVICE

A copy the foregoing notice was mailed, postage prepé.id,

thisT day W//”Mxnest C. Raskauskas, Esquire, |

1418 Ray Road, Hyattsville, Maryland, Aylamtﬁf.

Paul'R. Connolly [/

HOGAN & HARTSON
COLDRADO BUILDING
WASHINGTON 5, D, C.

e e
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FOR THE

DISTRICT OF MARYLAND

‘ .\ ' - CIVILACTION FILENO.15952
EERIK HEINE o )
- 4 " . ’l;
g+ ,
’ ] . ) Iy ,k / M /
| | v | 0§ %
;‘ .5 B e
| g || : = §
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yat€ivill t Maryland i < i
Un* tefl Statos of Ameriosn 82 N :
| ' 3 3 ¥
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Dofendant J
To the above named Defendant : . N
WO -y ingrarg redayie ""J':‘.‘ MERALCE (0 Igeh DA W BEYRON QIR {PYU ¥ NUIfeq geuger pierape] or ple pobngd | .
Yol are eréﬁy urhmdndl " antf fequited 'to ‘serve d‘pon Ernest C. Raskauskas, Esquire
{2evr) :
qsi oF ‘19 -
plaintiff’s attqmey ,awhoue address 4.4,
enpzenpeq o9q bmorn po peporetfy o 13,18 Ray Rond P
o yattsville, Maryland
o B - _ DEhIN Qs gz mayay Py

QCLATCO

SLrpae T R R
aa anawen torthe aomplsind which i3 herowith served R yolt, Within 55 days after S9FVIce

of this gummons upen you, exclunive of the duy of servies. If yon £ail to do so, judgment by default

will be tsken against you for ths relle? demsnded in the complaint.

W I H: 553;79"’;4!‘5"‘9 {an%———‘ s

T o 1% of Cowrt
' TEST GAIY. SAPPLRSTETN
‘\ Doputy Clerk.
ILYRED W. BUTSCHKY v

Date: Clerk [8esl of Court] -
Noverber 6, 196 /
s 6L Y . o

I S6G6IAGY (P10 RNIVWIONS GUQ BELAGY If fORGEIGL M[LP (P6 COmDTIIG perey w7 1o]joan:

INBSREFIRR UMDY T BT YusbGho U (e 4 of the Federal R¥EEPLTivIl Procedurs, : [ I

N

BELOBA OX BEHAICE Ok ML
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i and 18 betwesn a altisen and resicdent of the Doeminion of Canada

Oeanada,

M RS UNITI STATES DZETRICT COUR?
FOR THE DIGTRICT OF MARYLAND

RERYS HUTNe *
A24 Mount O)ive Nriva
Reedalie, Onsarin b
Cansda

#

RRaintiss

Vit | : - Civil Action ;!6.5 9 5 2

SHRL RAXD

51G3 43¢ Avanve ) L] -

Byattaviile, Maryland _ :

United Statos of Ansrien s 3
Lafandnyy o

COMELAXRT_IN DAMATES POR SLANDER |
Jurisdiction of this saure {n funded under tha tUnited se:ato+
#oda, Titie 28, Section 1332, Parngraph {(a), and subgection {(a),

{2)a The matter in controvarsy heroin axcesds the sum or value of |
Ten Thousand Dollars ($10,000.00), exclusive of interest and cost,

and a aitizen and resident of the State of Meryland and of tho
nited States, |

1. Zhe plaintiff, Berik Heine, is a citinen of Canada and a
rerident of the town of Rexdols, Province of Ontario, Dominion of

2. ZThe dofendant, Juri Raus, i8 a citizen of tha United
States and of the &tato of Maryland, and ia a rasident of the

Torey of k:g(amwinm, County of Prs.nca Georgets, States of Maryland, .
pesiding at 5103 43xd Awenue,

Ja The plndntife dw n pnndy e, honest ond wirtuous ‘
ci&izm_a of maid town, province, and dominien, ‘eand guch, ducing bis ﬂ
entize life, hos demsaaad and hahaved hinzeld, and durirg his entiks
1ifo has remained fresa pnd unsunpacted of Communism, being a
Communist or a Commnint Agent, and boing a manbar of the Communisk
Pacty of tha United States, Canada, or any othaxr country, or any
other organizaticn whoge object or purpose im to overthrow the
Federal and State Governments of the United States and of other

countries, by force and violence, and any other such crimes. The
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p:ia&m!&!.ﬂg was agteeryeld and m;mmd a8 a perscn of good name, oreds

sl epmtation, tae oraren of which he qa.&n“ the raspect, good wil,

. and anueem of il of ala oatgobora and divers othar good people of]

N

. e Dominicn of Uanada and of ths United S5tates of Anerica.

- Tha plaintiff for & long time past and before the speak-
ing and uttering of tha false and defamatosy words Lersinafter
wanticnad, followsd and carrind on the avocation of a lecturer and
axhiditor of & coctain notion picture titlud *Creators of Leguend®,
by maans of which he partially earned his livelilcod and acquired
certain suzs of money. Baid loctures of the plaintiff were baged
@2 his oxpeviencer as a prisoner in Russian prison camgs and on
his parsonal Guerilla £ighter activitias in Occupied Zatonia.

. Batd nation plotaoe portrays in detail the brutalities comaiths

by the Communiet tn Ocoupied Dstonda. Said lectures and said mow
tion picturs vhich was produced by the plaintiff, ware well re-
ceived aud attended dy thousands and thousands of persons of

| Fetonian extractics, snd othars, because the plaintiff s an
MM

S

Fgtonlan 2y birth, and eaid lectures and motion picture were based

o0 his psrsonal experiances and his known vigorous anti-cormunist
ectivities.

5.) The defendant, Juri Raus, contriving to deprive plaintifs
of his good nams, oredit and reputaticn and to bring him into dis-
rapute among his neighbors, and amongst paople of Cstonian OXtLACw
“ion both in the United States and in Canada, and further to bring
him into diareputa s.n the various ozqa}(/mtim in which plajintigg

AT Ay
i3 a4 membayr, Jdid on qunfbar 9, 1963. in New Yor'k. at a npnci.al
& .

meeting of the Hoaxd oz thoe Lagion ot aatoninn Ltbomtion in New
York, in the pressnce and hearing of one Mnkca.nder M.lnma and

ons Zlmar Keerd and other perscns, maliciocualy spesk and publish
the following defomatory wordss “Eerik Hoina 13 a Cm(mniat* and

"Eorik Heine/(is a XGD Agent", and that by satd words "KGB igents

de!undam: wmoant, and was understood by said peraons to whom said

w2
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| MEITE ware communisated B2 wean, thag plaintiff was ¢ Comrunist
| Becret sgont.and wen welewSally, willfully, end felonicusly sone
huenleg Allegul motivitien in he United Statea and in Canada,

o An Intoanational fsvolakicuary Commnist Conmpiracy which is

! and dotpmatory statamenta heroinabove alleged, and by eaid words

§ defandant wmeant, and was undarstood Ly 2old August Xuklane to whouo|

(| United States and Caneda Yy force and vislenca.

at Estonian Houss, 1932 Belair Road, Baltimore, Maxyland, at a

} Baid words defendant meant, and was vnderstond by said August
| Kuklane to whom said words were communicated to mean, that plaine

By gRid cdafamntory atntenents, dafendant Jurl Raus, meant and

interdad %o chargs pladntdf € with the crimes of being a party to

eoutnitted to oyarthrow by force and wiolence the Governments of

Canadac of whe United Statos and of the several states, including
those 0F thm Shauee of Now York and of Harylend, and for baing a
meuther of the Conpwaist Facky whose ebjact and purpose is to over+
Yagow Goveromants of Sanade snd the United States by force and
wielencs; wnd for knowingly participating in the revolutionary
activikies of the Commmist karty, Ynowing the revolutionary X

oL N OF prpone thatens

., /’fl’“d"‘
On or aboui July &, 1964, &%t mn Pstonisn gathering at
rawcel Acres, Fasedans, Maryland, ths Asfendant, Juri Raus, rew
wres Aczvd, Fanecan s

yeated, uttexnd and published the said maliaious, false, alanderoig

#aid words wars communicatoed to mean, that plnint!.t: wa®m a
Comrunist and & Communist Agent, and that he mu mwnlawfully, will-
fully, and f£elonicusly engaged in illegal and roveolutionary
activities, all designod to overthrow the Govarnments of tha

g rdf
@ On oy about Bapﬁf;-.mmrf 4, 1954, at an Batonian gatharing

reception in honor of Estonian Colenel Alfons Rebane, the dnfenden
Juri Raus, repeated, uttored and published the sald malicicup, falbk
slandencus and defamatoxy gtm\tmgnlmminqbom alleged, end by

tiff was a Communist and a Communis® 2gent, and that he wes un-
lawfully, willfully, and feloniously engmged in illegal and re-

volutionary activities, mll designed to overthrow the Governmants
Approved For Release 2005/01/27 : CIA-RDP735-00770R000100090001-4 ,
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. lpex g mwd thae said uiterances and publicationa thereof wore will

)

h

H
i~
;z € Ele Undted Hiontes and Canade Wy force and violenca.

‘1 be Ahe plaintiff., Ferik Hoine, is nowise guilty of satd

i
I erames so faaely end maliciocusly charged by defendant, but eaid

:1,'.10r<38 utiared Ly defendant wmre znd ars untrue and were known by
.; tha defendant to M unurue waen uttersd and published, on all

‘L"uﬁa acedaf.onk harainakoie alleged.
]l
o s defendanh Just Raus, 18 & person of apparent

‘l meespqubifiity whusa pesition in 1ifo and whose position in

’f s Ay rergon 5 s aforaeaid defamatory and slandercus
iktecunces of the fefondant, plaintiff has not only been groatly

! Panjured and deouged in niw Quod noeme, fawe, credit, and raputatiom,
3\.\:?‘& 4180 has best brougut inko genersl scando{ disgrace and
‘aum"m:e amonget nomixits of thoe Zstenian Cormunity both in the

SUnited atates snd in Canada, aad sncagat others, who, ever sin .e

1
5'
L

m.«s B NG B uitering of snid falve, scandelous, and dofama-
;f tory words and erimicsi atingstions, has made plaintiff suspact
ol havirg Leon gulty of zaid crimes,

l
:? Li. ¥iaineifs has been injured in his reputation and good
=’f snanding in the commnity whecs s he lives, and anongat people
i .

h; of the Eatonten commualty both in the United States ond in Canada
!' in the macunt of Ten Thousand Dollars &Slw-? 590) .

; L12. Platatiff alleges that the utterances and publicutibnp

‘ of tiw defondans horeinabove alleged were slanderous and defamatorﬁ
|

| fuil, malicious, false, and dosicned to injure and damage plain-
tiff, and that plaintiff in entitled to recover punitive and

i examplery dasages in the swn of Gra undred Thousand Dollars
{($10G,030,00) .

: - WHEREFORZ, plaintiff, Berik Heine, demands judgment against

as gonaral damages. , o

—

WHOREFORE, plaintiff, Ferik Heine, demands judgment against
wlde
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dafendant, Juri Raus, in the sum of Ten Thousand Dollara ($10,000.d0)
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!Vha'$a£endant, surd Asus, in tha sunm of Gae tundred Thousand

i »

;bollars ssxoo.ceovaay‘ ag agempiary and p“ﬂififf_ffffg"' together
i -

;pnmn intersst #ad the cost ol Lhis selt.

iy .
i

. ¢ 7 |
‘l‘ T ‘\/ "‘/\‘\“j\:( ‘ i\\x \M-L 1\"\
Lo Frnost C. Faskauskas
b Mctorney for the Plaintifs
. 1413 Ray Road
i : Hysttsville, Haryland

’{@munn DEMANDS A TROAL BY JURY ON ALL I8SUES 80 TRIABLE

i . .y .
i ) s "’ \ .
” \o )\\'\'J'\“ SRR T U e
! henest Ce Raskauakas )
] Attoxney for the Plaintifl
K}
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